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Cya BbIHEC pelwleHune no aeny Xoaopkosckoro u Jlebenesa
npoTuB Poccuum

Oeno XopopkoBckoro (N22) u Jle6bepmeBa (N22) (>xkanobbl N2N° 11082/06 wu
13772/05) Kacasnocb YyFOJI0BHOIO pa3bupaTenbcrBa, KOTOpoe 3aBepLImMnoCh
KacCcauMoHHbIM nocTaHoBsieHMeM MockoBckoro Mopoackoro Cyaa B ceHTss6pe 2005 roaa.
B pesynbTraTte 3T0ro pasbupatensctBa r-ga XoAOpKOBCKMM wu Jlebepes, 6biBlINe
PYKOBOAMTENN U COBCTBEHHMKW Tpynnbl MPOMbIWIEHHbIX KOMMAHWN, O6blM MpPU3HaHbI
BMHOBHbIMW B YKJIOHEHMW OT yMnaaTbl HANOroOB B KPYNHOM pa3Mepe M MPUCBOEHUM YyXKOro
MMyLlecTBa. YronoBHoe pas3bupaTenbCTBO, KOTOPOE CTasio NMpeaMeToM PacCMOTPEHUs B
HacTosaweM aene, B Poccum n3BectHo Kak «nepBoe Aeno XoaopkoBckoro u Jlebeaesa».

Mpn 3TOM paHHOE Aeno ABMSETCH YXe BTOPbIM, MOCTYMUBLUMM OT XOAOPKOBCKOro W
NlebeneBa B EBponenckmin Cya. [Be nepsble xanobbl (N°NC 5829/04 wn 2293/04)
Kacanucb Hayana YrosioBHOro mnpecnefoBaHMs B OTHOLWEHUM 3asBuTenem u 6bian
paccMmoTpeHbl Cyaom B 2011 1 2007 ropax.

B nocraHoBneHunun lNanatbl, BbIHECEHHOM cerofgHs (MOCTaHOBJIEHME elle He BCTYNMuio B
3aKOHHYto cmny), Esponericknin Cyn no npaBaM 4yesioBeKa caenan cnefytowme BbiBOAbI:

He 6buia HapyweHa crTatba 3 (3anper 6ecuenoBe4YHOro M YyHWXKarwoLwero
AOCTOMHCTBO O6palleHmns) B TOM, YTO KacasloCb YC/A0BUI coaepxaHus r-Ha Jlebepesa
noa CTpaxen, OogHAaKoO MMeNno MecTO HapyweHue cratbm 3 B OTHOLUEHMM
YHU3UTENIbHOIO COAEpPXXaHUs ero B MeTa/J/IM4eCcKOM KNeTke BO BpeMsa CyaebHbix
CNyLwaHun;

6b1a HapyweHa cratba 5 §8§8 3 m 4 (npaBo Ha cBoboay M JNUNYHYIO
HENPUKOCHOBEHHOCTb) B TOM, YTO KacanoCb AJIMTENLHOCTU coaepxaHus r Jlebepesa
noa CTpaXem W 3ano34asoro pacCcMOTpeHuMs ero xanobbl Ha npoasieHMe Ccpoka
cogep)kaHumsa nopg crpaxen oT aekabps 2004 roga, a B OCTaJibHOM HapyLweHUs CTaTbM
5 He 6bINO;

He 6bina HapyweHa cratba 6 § 1 (npaBo Ha cnpaseaniuMBoe cyaebHoe
pa36bupaTenbCTBO) B OTHOWEHUM 6ecrnpucTpacTHOCTM NpeaceaaTtens cyda, a TakxXke B
TOM, YTO KacasloCb BPEMEHU N YCSIOBUI ANS MOArTOTOBKM 3alLUThl; OAHAKO cTatba 6 §§ 1
M 3 (c) m (d) 6bila HapyweHa B CBA3WM C TeM, 4YTO BJlaCTM He YyBa)anu
KOHMOMAEHUMANbHOCTb KOHTAKTOB MeXAy 3asBuTeNnsaMm W UX ajBoKaTaMu, a Takxke
NOTOMY, YTO MONYYEHUE U U3y4YeHne AoKa3aTeNbCTB B cyae 6bin0 HecnpaBea/IMBbIM;

He 6bu1a HapyuweHa crtaTtba 7 (Tpebyrowas, 4To6bl HakasaHMe 6blJ1I0 OCHOBAHO Ha
3aKOHe) B TOM, 4YTO KacaJloCb MPUMEHEHUS HANOroBoro 3akoHodaTenbCTBa AN
NnpuBrIe4YEHNs 3aaBUTENEN K Yro/IOBHOW OTBETCTBEHHOCTW; EBponenckui Cyn cuen, yto
3aKOH 6bl1 MPMMEHEH pa3yMHO M B COOTBETCTBMW C TakKMM MOHMMaHMEM YKIIOHEHUS OT
ynnaTtbl HAa/IOroB, KOTOPOE BbITEKAET U3 34PaBOro CMbICNA;

6bl1a HapyweHa cTtaTtba 8 (yBa)keHue YacTHOM U CeMEeWHOM >XU3HU) B CBSA3U C
oTnpaBkon XoaopkoBckoro un Jlebegesa ana otbbiBaHMS HakasaHUs B UCNpaBUTENbHblE
KOJIOHUWN, pacnosioXXeHHble B YuTuHckon O6nactm M Ha [anbHem CeBepe, 3a TbiCS4M
KNIOMeTpPOB OT MOCKBbI U UX CEMEI;
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6bina HapyweHa cratba 1 TIMpotokona N2 1 k KoHBeHuuMm (3awura
CO6CTBEHHOCTMN) B CBA3M C HEOH6OCHOBaHHbLIM pelleHUEM cyaa 0653aTb XO4OPKOBCKOIo
BO3MECTUTb rOCydapCTBYy CYyMMYy HaJ/IOrOB. KOTOpble He 6buin ynaadyeHbl KOMMaHuen
HOKOC;

He 6blIna HapyweHa cratba 18 (3anper Ha orpaHuuYyeHue npasB B Lensx, He
npeaycMoTpeHHbix KoHBeHUMein) B oTHOLWEHNM Xanobbl XoaopkoBckoro n Jlebeaesa
0 TOM, YTO UX YrONIOBHOE MpecnefoBaHne 6b110 NOIUMTUYECKM MOTUBUPOBAHHbLIM; U

6bly1a HapyweHa cTtaTtba 34 (NpaBoO MHAMBUAYAJIbHOM >anobbl) B CBSA3M C TEM, UTO
BJIACTM OKa3blBasiM AaBJIEHME HA OPUCTOB XOA0OPKOBCKOrO.

OcHOBHble haKTbl

3aasutenn - Muxaumn bopucoBnuy XopgopkoBckui wu [MnatoH JleoHnposuu Jlebenes —
ABNAOTCA POCCUNCKUMUN rpa)kgaHaMmn. B HacTosaWwWMM MOMEHT OHM OTObIBalOT HakasaHue B
Kapenuu n dmano-HeHeukoM okpyre.

Jo wux apecta 3aasButenu O6blM PYKOBOAMTENAMU U  Ma)oOpuUTapHbIMM aKUWOHepaMmu
KPYNHOW MNpPOMBIWIEHHOMW Trpynnbl, KOTOpas BkAw4yana B cebs HOKOC (HedTaHas
koMmnaHus), Anatut (ropHopobbiBatowee npeanpuaTtmve), MeHaten (6aHK), un apyrue
KoMnaHuu. 3assutenun 6binn B umcie 6oratenwmx poccMmnckmx rpaxaaH. Kpome toro, r-H
XOAOpKOBCKUMA  (MepBbIM  3adBUTENb) Yy4yacTBOBan B MOJUTUYECKOM  XU3HWU: OH
CNOHCMPOBan OMMNO3MUMOHHbIE MapTUM U noagepxusBan AeHbramun 6naroTBOpUTENbHbIE
nporpammbl U paboTy HenpaBUTENbCTBEHHbIX oOpraHusauuin. B cdepe 6msHeca HOKOC
peanu3oBbiBaa MacwTabHble NPOEKTbl, KOTOPbIE LWAM B pa3pes3 C NOJIMTUKON rocyaapcrsa
Ha HedTAHOM pbIHKeE.

Mo MHeHuto 3a9|B|/|Tene17|, noanTnyecKune aM6VILl,VIVI XO,CI,OpKOBCKOFO n ero He3aBnMCcMMOCTb B
aenosolt cdepe noatonkHynu [pesmpgeHta [MyTnHa K TOMy, 4TOObI OpraHuM3oBaTb
YyronoBHoe npecnegosaHne MeHeaxepobB OKOCa, KoTopoe NpuBENO K UX OCYXAEHWUI0 U
TIOPEMHOMY 3aKJ/IHO4YEHUIO, a TakxXe K pacnagy 6msHec-mmnepum KOKOCa.

B 2003 roay lNeHepanbHasa lpokypaTypa OTKpbla YrosloOBHOE AEN0, KOTOpoe KacasnocCb
MOLLUEHHMYecKoro npnobpeteHns akumi ropHogobeiBatowero npeanpusatua — OAO AnaTturt
- B 1994 rogy. B wuone 2003 ropa r-H JlebeneB 6bi1 apectoBaH MO 3TOMYy Aeny U
3aKa4deH nog cTpaxy. B oktabpe 2003 roga npokypaTypa apectoBajla W r-
Ha X04OpPKOBCKOro 1 npeabsiBuaa eMy o6BMHEHMUS.

CobbITnS, OTHOCALWMECS K apecTy M MepBbiIM MecsiLaM coaepXaHusi 3asBuTtenen noa
cTpaxen, 6binm uccnepgoBaHbl CynoM B pamkax anob NONe 5829/04 wmn 4493/04.
CynebHble npouenypbl, CBsA3aHHble C HanorosbiM genom camoro HOKOCa, a Takxe cC
NCNonHeHneM cyaebHbiX peleHun B NoAb3y rocypaapcrtea, 6binm paccMmotpeHbl Cyaom B
aene N2 14902/04.

B xopge paccnepoBaHuss 06BMHEHMS NpPOTMB 3asaBuTenien 6blaM AONOSAHEHbl HOBbIMMU
anu3ogamu. Tak, 3asBUTenem O6BMHUAM B TOM, UYTO 4Yepe3 CBOUX MNOAUYMHEHHbLIX OHWU
3aperncTpnupoBasivm HECKOSIbKO KOMMaHUM B 30HE CO JIbIFOTHbIM HAJIOFOBbIM PEXMMOM. DTU
KOMMaHMn sikobbl paboTana Ha TEPPUTOPUM 3TOMN «OCOBOM HANIOrOBOW 30HbLI», U MO3TOMY
MONy4Yunu HanoroBblie NbroTbl. OAHAaKO B AENCTBUTENbHOCTM TOProBble KOMMAHUK HE
OCYLLECTBAAIN TaM HMKAKOWN AeATENIbHOCTM U CyWweCcTBOBaIn TonbkKo Ha bymare.

3aABUTENEN TakxXe noJo3peBasiM B TOM, 4UYTO OHM YXOAMIW OT HaJoroB nyTeMm
[EKNapupoBaHMa CBOUX AOXOA0B He KaK 3apnnaTt no MecTy paboTbl, a Kak roHopapoB 3a
«KOHCY/IbTaUMOHHbIE yCnyru». 3asBuTenam 6biiv npeabsBrieHbl U Apyrne o6BMHEHUS B
SKOHOMUYECKMX MPECTYMIEHNSAX.
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B 2003 roay MeHepanbHas MpokypaTypa NpousBesa ceputo 06bICKOB U U3bssla OFPOMHOE
KONMMYECTBO IOKYMEHTOB W 3/1EKTPOHHbIX hannoB. MHorme paboTHukn KOKOCa nokMHynu
Poccuio, apyrme 6binn OOMNpPOLIEHbl KakK CBUAETENN WU MNpeacTany rnepen CyaoM Kak
obBUHAEMDIE.

B xope npouecca 3asBuTenen npeacrtaBnsna KoMaHAa BblCOKOKBANMMMUUMPOBAHHbIX
topuctoB. OgHako agMuHuctpaunsa CU30, a Takxe cyabss BO BpeMsl npouecca Tpebosanu
OT aZBOKaTOB MOKa3bliBaTb MM BCHO MEPENUCKY C 3asaBUTENAMU. HeckonbKo pas aaBoKaThl,
KOTOpbIX MOAO3pEeBasiM B HapylweHuu 3TOro npasunaa, O6blvM NoABEPrHyTbl JIMHHOMY
06bICKY.

CynebHbin npouecc oTkpbiica B uoHe 2004 n npogomkanca ao mas 2005 ropga. B 3ane
cynebHbIXx 3acefaHuUn 3asBUTENIEN cCopepXXaiM 3a MeTa/l/IMYEeCKOM pelleTKoM, KoTopas
oTaensdna mx ot I'Iy6J'IVIKI/I n OT UX IOPUCTOB. O6MeH AOKYMEHTaMnN Mexay aaABoKaTaMn n nx
KnMeHTamMm 6bln BO3MOXEH TONbKO MpuM  YCNOBMM MpeaBapuTenbHOro MpocMoTpa
npeaceaaTenbCTBYOWMM cyabei. Oduuepbl KOHBOS MOMIM CAblWaTb YCTHbIE NePEroBops.l
alBOKATOB C UX K/IMEHTaMMU.

Bo Bpems cyaebHoro pasbupartennCcrBa Cya 3acnyllasn AeCATKU cBmaeTenein o6BMHEHUS U
M3yuyms COTHM CTpaHWL [OKYMEHTOB. 3asiBUTENM MOMNPOCUAM  UCKIIOYUTL  4acTb
OOKYMEHTOB W3 yuCia A0KasaTesbCTB, NPeACTaB/IeEHHbIX MPOKYpaTypon, CCbiasCb Ha TO,
YTO OHW B6bIIM NOSYYEHbl HE3AKOHHO, HO CyA MPUHSN 3TU AOKYMEHTbl K pacCMOTPEHMUIO.
3aaBUTENN TaKXXe NbITaNNCb AONPOCUTb HEKOTOPLIX CBMAEeTeNne o6BMHEHUS, B YaCTHOCTH,
ABYX 3KCMNepTOB, HO CyA MX He Bbi3Basl.

Mo cyTM 06BMHEHMI 3asiBUTENM He Mpu3Hanu cebst BUHOBHbIMU. OHUW yTBEpXAanu, 4To
TOproBble KOMMNAaHWM, 3aperncTpMpoBaHHble B «0c060l HanoroBon 30He», paboTanu Ha
OCHOBaHMW COrnaweHui, 3akK/OYeHHbIX C MeCTHbIMM BNAaCTAMM, M 4YTO KOMMAHWUU
COOTBETCTBOBaNM BCEM opMasbHbIM TpeboBaHMSAM AN MNOJIYYEHUS HaNOroBbIX JIbroT,
KOTOpble NpeabsBAsn 3akoH. B TeuyeHme MHormx nert Hanorosas cnyxba He uMena
HMKaKUX NpeTeH3un K paboTe TOproBbIX KOMMaHWN.

B 2005 roay 3awuTta Hayana npeacraBnsTb CBOM AOKa3aTtesbcTBa. OgHako, 60bLNHCTBO
M3 HMX 6bIJI0O OTKNIOHEHO CYAOM KakK HeponycTumble. Tak, Hanpumep, cyan OTKasasncs
paccMOTpeTb HECKONbKO 3aK/Jl4YeHMn 3KcrnepToB B 0651aCTM  HANMOroBoro npasa W
byxrantepuun, a TakxXe OTBEpr 3aKal4YeHUs ABYX 60MblWNX ayauToOpCcKux dupM. Mo cyTtu,
CyL4 pewun, 4YTo Yy 3aWmMTbl HET npaBa nosiydaTb 3KCNEepPTHbIE 3aK/YEHUS, NPU TOM, UYTO
3KCNepTbl, Ha3Ha4YeHHbIE NPOKYpaTypoOn, yXe NpeacTtaBmnm CBOWM BbiBOAbI. 3alimMTa Takxe
npocuna cya ncrpebosatb HEKOTOPbIE AOKYMEHTbI, B YAaCTHOCTU, CNyXebHyl nepenucky,
HO B 3TOM TOXe 6bI10 0TKa3aHo.

B 16 Masa 2005 roga 3asButenu 6binnM MNpu3HaHbl BMHOBHbLIMM MO 60SBbLWNHCTBY W3
npeabsBNEeHHbIX UM OBBMHEHWIA W MPUIrOBOPEHbl K AEBSATM rodaM NnuweHuss ceobonbl.
KpomMe TOro, cya mMoCTaHOBMA B3biCKaTb C HMX B MNoOMb3y rocyaapcrea 6onee
17 munnuapgos pybnen (6onee 510 MMAAMOHOB €BpPO) B CHET TEX HANIOFOB, KOTOPbIE HE
6b11n ynnadveHbl koMmnaHunen KOKOC. 22 ceHTtabpsa 2005 roga Mockosckuin Fopoackon Cya
noaTBepAns1 MPUroBop B OCHOBHOM 4YacTW, CHM3MB HakalaHue 40 BOCbMU fieT.

O6a 3aasutensa 6ol Hanpas/fieHbl OT6bIBaTb Haka3aHMEe B OTAAJSIEHHbIE UCpaBUTeNbHbIE
KOMoHUnN. [-H XOAOpPKOBCKMW oOKasancsa B YUTUHCKOM o06nactu, 3a WecTb ThiCaY
KWIOMETPOB OT AoMa, a r-H JlebeaeB oTbbIBan CBOE HakKasaHWe Ha nosyoctpoBe fAMan, B
Tpex TbicA4ax KnioMeTpax oT MOCKBHbI.

deno 3assutenen NnpuBIEKNIO 6onbwoe obwecTtBeHHOe BHMMaHWe B Poccum mn 3a ee
DY6e)KaMVI. MHorme Bbigatowmecss obWeCcTBEHHbIE AEATENN U BUSTENbHbIE OopraHm3aunm
BblCKa3blBaJM COMHEHUSA B CNpaBei/IMBOCTW YrOJIOBHOrO npecnenoBaHma Xo4OpPKOBCKOrO



Press Release

n ero konner. Poccuiickoe npaBuUTENbCTBO OTpUUAIO BCe 06BUHEHUS B TOM, 4TO Y
YrosioBHoro npecneaosaHunA 6bln Kakme-To CKpPbITbl€E MOTUBbLI.

Mpouenypa u cocTtaB cyaa

(CM. TEKCT npecc-penn3sa no-aHrmncKn)

PeweHue Cyaa

CraTbsa 3: ycnosusa cogepxaHunsa B CU30 (r-H Jlebenes)

M-H JlebegeB wu3noxun ceow xanoby o6 obwux ycnosusax cogepxaHua B CU30
HeAoOCTaToO4YHO noApobHo. YTo KacaeTcs ycnoBuiA B OAMHOYHOM Kamepe, Kyaa e€ro
noMecTunm Ha cemb gHen B 2005 roay, ycnosmss Tam OblnM OENCTBUTENIBHO OYEHb
TAXKENbIMK, HO, BBUAY KPAaTKOCTU €ro I'Ipe6bIBaHVI9| B OAMHOYKE, CUTyauunda He A0CTurna
«MWHUMANbHOro MNopora >ecTOKOCTM», KOTOpblii TpebyeTrcs, 4Tobbl HaWTU HapyleHue
cTaTtbun 3.

Cya Takxe OTMETWUN, 4YTO r-Hy JlebeaeBy He pgaBanu ropsyer nuwmn B AHM CcyaebHbIX
3acefaHNin M He MNOo3BONSANWN TynaTb B THOpPeMHOM paBopuke. OfHako 3asiBuTeNlb MOr
no3sonunTb cebe nokynaTb NPOAYKTbl 3@ CBOW CYET, 3aBapmBaTtb 4Yan unm 6ntoga 6biCTporo
NPUroTOBAEHUS B 34aHUU CyAda, @ TakXe y Hero 6blna BO3MOXHOCTb, XOTS 6bl MHOrAa,
3aHUMaTbCA (PU3KYNbTYpOoW. B oTCyTCTBME ApyruX OTArdyawwmx (akTopos, TakuMX Kak
NnepPEnONIHEHHOCTb NN NNOXUNe yCcnoBua NEpPEBO3KU 3aKTIOYEHHbIX K 34aHUKO CyAa, Cyp.
3aK/I04KI1, UYTO YC/IOBUS COAEPXXaHMS BTOPOro 3asiButens He 6binm «becuenoBe4HbIMU
WM YHUXKAKOLWMMN AOCTOMHCTBO> .

. BbiBOA: HapyweHUAa He 6b1y10 (eanHOrNacHo)

CraTbsa 3: ycnoBus coageprkaHus B 3ane cynebHoix 3acegaHun (r-H Jlebenes)

YTo KacaeTcs copepxaHua r-Ha Jlebeaesa B XKene3HOW KeTKe BO BpeMs CyAebHbIX
3acepannii, Cyn OoTMETMA, 4YTO 3asaBuTeNs 06BMHAAIM B SKOHOMMYECKUX MNpecTynaeHusax,
YyTO y Hero He 6bINO0 CyaAMMOCTEN, M He 6blN0 HM4Yero, 4YTo ykKasbiBasio 6bl Ha ero
CK/IOHHOCTb K Hacunmiw. Xoa cyaebHoro npouecca oOcCBewasncsd BCEMU OCHOBHbIMU
POCCUNCKUMKN U 3apybexHbiMm CMU; TakuMm obpa3oMm, 3asdABUTENb perynsapHoO npeacrasan
nepes nyb6smMKon 3a peweTkon. Takne mepbl 6€30MacHOCTU, C YHYETOM UX KYMYISTUBHOIO
addekTa, 6bIAM U3AUWHMMM WU MOFW pacueHMBaATbCA CaMuM r-HoM JlebepeBbiM U
Ny6/INKON KakK YHU3UTESbHbIE.

. BbiBOA: HapyweHue (eANHOr1IacHo)

CraTtbs 5 § 3: AnuTenbHOCTb coAepXaHus nog ctpaxen (r-H Jlebenes)

-H Jlebepes 6bin apectoBaH 2 miona 2003 ropa. B nene Jlebenes N° 1 Cya He Hawen
HapyweHnsa cTtaTtbM 5 § 3 B CBSA3M C coAepXaHMEM 3aaBUTENS NOA CTpaXel B TeyeHue
nepBblIX MecsaueB Moc/ie ero apecra. B Hacroswem pene BO3HWUK HOBbIA BOMPOC:
HaCKONbKO coaepxaHue Jlebeaesa noa cTpaxen 6bl10 OBOCHOBAHHBIM B Te4yeHUe
nocnenytoLwero nepnoia, M BNOTb A0 ero ocyxaeHums B mae 2005 roga. Cya otmeTun,
4YTO nocne Toro, Kak 6bLUIO 3aKOHYEHO NpeaBapuTenbHOEe CAeacTBMEe, PUCK TOro, 4YTOo
3a8BUTENb MOXET YHUUTOXWUTb AOKa3aTenbCTBa, yMeHbluncsa. Baobasok, r-H Jlebepes
notepsn KoHTponb Hag komnaHuen HOKOC, n, COOTBETCTBEHHO, CHM3WACb CTEMEHb €ro
BNMAHMA Ha paboTHMKOB KoOMMaHuW. [anee, CCbIJIKM HaUWMOHAasNbHbIX CYAOB Ha PUCK
nobera 3asBuUTENs, a TakKXe Ha ero «MexAayHapoAHble CBA3U» U <JINYHOCTb» 6blan
C/IMWKOM HEKOHKpeTHbIMW. HakoHel, npu NpoaneHun coaepXXaHus noh CTpaxen cya
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MCNONb30BaN CTEPEOTUMHbIE POPMYSIMPOBKU U HE PACCMOTPEN BO3MOXHOCTb MPUMEHEHUS
anbTepHATMBHbLIX Mep npecedyeHus. Ha 3ToM ocHoBavum Cya  3aKIouui, uTo
HauWOHaNbHble CyAbl HE MOTPYAWUSIUCb CEPbE3HO PacCMOTPEeTb BOMPOC O TOM, HACKOJIbKO
661710 He06X0AMMO NMpoANIEBaTb COAEPXKaHUE Noa CTpaxen r-Ha Jlebeaesa.

. BbiBOA: HapyweHue (eAnHOorj1acHo)

CraTtbs 5 § 4: npouenypa, B KOTOPOW paccMaTpuBascs BONPOC O coaepXaHumn
noa crtpaxewn (r-H Jlebenen)

Cya oTMeTun, 4To B XO04e MOAroTOBKM K pacCMOTPEHUID CyAOM BOMpoca O Mepe
npeceyeHus r-Hy Jlebepesy Mexay CTOpoHaMu HabnoAanocb HEKOTOPOE HEpPaBEHCTBO,
OAHaKO He Takoe cepbe3Hoe, 4YTobbl HapywaTb cTaTblo 5 § 4. YTO KacaeTcs oTCyTCTBMSA B
KacCauMOHHOM ornpefesieHMn OTBeTa Ha apryMeHTbl 3awuTbl, 3TOT BOMPOC YXe
paccMaTpuBasncs B KoHTekcTe ctatbn 5 § 3. HakoHeu, Cya v3yumn HACKONbKO ObICTPO
paccMaTpuBaanCb KaccauWoOHHble anobbl JlebegeBa Ha peleHMs O MpPoOASIeHUN eMy
cogepxaHma noa crTpaxen. Cya pewun, 4YTOo 26-gHEBHbLIN  CPOK pPaCCMOTpPEHMUs
KaccauMmoHHoOM >anobbl Ha peweHune cyaa ot 14 [ekabps 2004 6bin He060OCHOBAHHO
OOJTNM.

. BbiBOA: HapyweHue B OTHOLUEHMM 3ano3fanoro paccMOTpeHus
KacCaluMOHHOW >Xanobbl Ha peweHue cypa ot 14 pgekabpa 2004, n oTcyrcTBMue
HapyLweHu1s no ApyruMm ocHOBaHUAM (eanHOorsiacHo)

CraTbsi 6: 6ecnpucTpacTHOCTb CyabK

O6a 3asBuTeNs yTBepxaasu, YTo NpouedypHble pelleHus, KoTopble cyabs KonecHuKoBa
npuMHMMana B xoAe NpoLecca, CBUAETENbCTBOBANM 06 €e MpUCTPACTHOCTM B OTHOLLEHUU
3asBuTteneit. OgHako, no MHeHuto Cyaa, camo no cebe 3Toro 66110 HEAOCTATOYHO, YTO6bI
[0Ka3aTb ee NnpeapacrnosiodKeHHOCTb.

[danee, 3adBUTENN TrOBOPWUAW, UYTO nMapasfenbHO C WX NpoueccoM [eHepanbHas
npoKypaTtypa Befla Aeno npotmB camon cyabu KonecHukoBown. Cyad, o4HAKO, OTBEPr 3TO
NpeanosioXXeHne Kak OCHOBAHHOE TOSIbKO Ha C/lyxax.

HakoHel, 3asiBUTENM yTBEpXAanun, 4to cyabs KonecHukosa 6blia npucTpacTHa m3-3a ee
CcobCcTBEHHbIX BbIBOAOB B Aene LlaxHoBckoro, gpyroro 6eiBwero ton-meHegxepa KOKOCa.
-+ WaxHoBCcKMI 6b11 NPpM3HAH BUHOBHbLIM B TOM, UTO OH TOXE Mony4an CBOK 3apnnaTy B
¢dopMe <«roHopapoB 3@ KOHCY/IbTALUMOHHbIE YCNyruM», 4TO JdaBano eMy npaBo Ha
Hanorosble BblYeTbl. Cya cornacuicsa, 4To HeKoTopble BbiBOAbI CyAbW KONEeCHWKOBOW B
pene LLlaxHOBCKOro novT TOYHO NOBTOPSNM €€ BblBOAbI B Aene 3assutenen. OgHako Cya
OTMETWJ1, UYTO B MpakKTUKe YrosIoBHOrMO Cygonpou3BOACTBA 4YacTo BCTpevyaeTcs cuTyauus,
Korga o6BMHEHUS MPOTMB COOBBUMHSEMbIX pacCMaTpMBAalOTCS OAHUMM U TEM Xe CyAbel B
paMKax pa3nnyHbix gen. Mo poccuinckoMmy npaBy cyabs KonecHukoBa He 6blna cBs3aHa
CBOMMM BbIBOAAMM, CAeNaHHbIMU paHee; B ee npurosope no geny LLlaxHoBckoro He 6b1s10
HanucaHo HW4Yero, 4Tto npegonpenensno 6ol BbIBOA O BUHE 3asBuTenein. ToT dakT, 4YTo B
pene LLlaxHOBCKOrO oHa MpuHSaia HEKOTOpble AoKasaTenbCTBa ANS U3Y4YeHUs, He Mewan
€l He NpuHMMaTb UX B NocaeayLwmx npoueaypax.

. BbiBOA: HapyweHUA He 6b110 (eanHOrNacHo)

CraTtbs 6 § 1: cnpaBeanmBoCTb cyaebHoro pasbupartenbcrea

Bpems v BO3MOXXHOCTU A/158 NOArOTOBKU 3aLNThI
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Cya otmeTtun, yto y r-Ha JlebepeBa 6bi10 5 Mecsaues u 20 gHen ans Toro, 4ToObl
npountatb 41 TbiCAYY CTpPaHWL, €ro yrosioBHOro gena, a y r-Ha XoaopkoBckoro 6bino
5 MecaueB n 18 gHen aons yTeHuMsa ero gena, KOTopoe HacuuTbiBano 55 Tbicsy cTpaHuu.
Cya OTMETMN CNOXHOCTb [AOKYMEHTOB, KOTOpble BXOoAMNM B MaTepuasnbl Aena,
HeobXxoaMMOCTb JenaTb BbIMUCKW, CpaBHMBaTb [AOKYMEHTbl, W o06cyxaaTb MUX C
aasokatamu. Cya Takxke NpUHSAA BO BHMMaHWE NepepbiBbl B MpoLecce 03HAaKOMEHUs C
OENoM, a TaKXe CJ/I0XHble VYCI0BUS, B KOTOpbIX 3awmTta pabotana C Aenom
(HEBO3MOXHOCTb CHMMaTb @oTokonumn B CU30, HEBO3MOXHOCTb XpPaHUTb KOMWUMU
OOKYMEHTOB Jlefla B KaMepe, OrpaHU4YeHMs Ha NOJSIyYEeHUI KOMUN LOKYMEHTOB OT HOPUCTOB
n T1.4.). OOgHako 3asBUTeENM He O6biM 0OblYHBIMM OOBUHSEMBIMU: KaXAblh M3 HUX
NOAb30BasICA yCAyraMm rpynnbl BbICOKOKMAACCHbIX U M3BECTHbIX aABOKaTOB, HaHATbIX MO
Aorosopy. AABOKaTbl MOMM CHMMaTb KOMWUKU C Aena, 3asBUTENN MOMN AenaTb BbIMUCKU U
XpaHuTb npu cebe 3anucHble KHWMXKU. Ob6a 3aaBUTENs TakKXe UMenuM BbiCliee
obpasoBaHne u 6blIM TOM-MEHeAXEepaMn OAHOMN M3 KPYMHENWUX HePTAHbIX KOMMOAHWUN
Poccun. OHM  JO/MKHbI  ObIIKM  MOHMMaTb CyTb  OE/I0BbIX  MPOLLECCOB, KOTOpble
paccMaTpuBanncCb C UX gene, aydwe, 4em KTo-1mbo MHOMN.

Cya panee uccneposan ycrioBusl, B KOTOPbIX 3awmTa paboTana B xoAe npouecca B cyae
NnepBo/ MHCTAHUMM W Ha CTaguM KacCaLMOHHOro paccMoTpeHus aena. B yactHocTu, B
xoae cyaebHOro paccMOTpeHUs Aena CyAbs pelimna yCKopuTb Xo4 npouecca u cnywatb
Aeno Kaxabli aeHb, 6e3 nepepbiBoB. OAHaKo, Y 3aWnTbl 6bls1@a BO3MOXHOCTb NPOCUTbL 06
OT/IOXKEHUM CNYLAaHW, Korga B 3TOM BO3HMKana HeobxXxoAMMOCTb, U Takue XodaTancTsBa
YAOBNETBOPSANUCH.

HakoHeL, Ha CTaanM KacCaUMOHHOIO pacCMOTpeHus Aena 3awuTte 6b110 aHO 6onee Tpex
MecsueB Ans Toro, 4tobbl HanmMcaTb MUCbMEHHYH Xanoby M MoArOTOBUTLCA K YCTHbIM
cnywaHuaMm. 3awmTta AosmkHa 6blla roTOBUTBCS K KaCCaLMOHHOMY PacCMOTPEHMIo aena,
He uMes A0CTyna KO BCEM MaTepuanaMm, KacasBlMMcsa xona pasbupaTenbCTBa Aena B cyae
nepBoi WHCTaHUWK; KpOMe TOro, WMESNCb COMHEHWS B MPaBMIbLHOCTM MPOTOKONA
cynebHoro pasbupatenscrea. OgHako Cya He yCTaHOBWII, YTO OWNBKK B NnpoTokone 6biin
HaCTO/IbKO CEpPbe3HbIMW, YTO MOI/IN MOBMAUATb Ha HAAEXHOCTb npurosopa. K Tomy xe
3aliMTa 3Hana O Tex MpoueAypHbIX PEeLIeHUsX, KOTopble ObliM MNPUHSATEI BO BpeMs
cyaebHoro pasbupatensctBa, M O Tex MaTepuanax, KoTopble AobaBnsinMcbe B Xoae
npouecca. Y 3awmnTbl 6bl1M ayanosanmcu npouecca, Kotopble MOrn 6biTb MCMOIb30BaHbI
npv NOAroTOBKE KacCauMOHHOW Xanobsl.

. BbiBOA: HapyweHUAa He 6b1y10 (eanHOrNacHo)

KoHuaeHUNaibHOCTb KOHTAKTOB MEXAY 3asBUTE/IIMU U X aABOKaTamu

3asBuTenn yTBEpXAanu, 4UYTO OHWM HE MOrM nojsyyaTb MOMOWb OT aABOKATOB B
KOH(UAeHUMaNbHbIX YCIO0BMSAX, N YTO 3TO Hapywasno ctatbto 6 § 1 1 3 ().

Bo-nepBbiX, 3asABUTENM XaNoBaJMCb Ha TO, YTO OAMH W3 WX aABOKaToB, r-H [penb,
noflyyan MOBECTKM Ha Aonpoc B npokypaTypy. OaHako r-H [penb oTkKasancs aasBaTb
nokKasaHusa, U He 6bl1 MOABEPTrHYT 3@ 3TO KAaKWM-TO B3bICKaHWAM. TakuMm o6pasoM, no
MHeHuto Cyaa, 3TOT 3anNM304 He MOBJIUS/ Ha NpaBo 3asBMTENEN Ha NOMOLLb aaBoKaTa.

Hanpotne, Cya KpuTuyecku BbiCKazancsa o6 obbickax B oduce r-Ha [pens, KOTOpbIn
npeacTaBnsaa 3asBuTesien No TOMy CaMOMYy YroJIOBHOMY Aesly, No KOTOPOMY MpOBOAWINCH
obbICKM, W cnepgoBaTenn 3TO 3Hanu. Poccuitckne Bnactu He O0O6BACHUIN, KaKom
nHdopmaumnen obnagan r-H Openb, HaCKOAbKO OHa 6blna BaxHa And Aena M Morfaa nau
OHa 6bITb Ao6bITa MHbIM NyTeM. B TOT nepuos BpeMeHW MNPOTMB CaMOro r-Ha [lpens He
6b1710 BbIABUHYTO HMKaKMx 06BMHEHMI. YTO BakHee Bcero, obbick B odumce [pens He 6bin
CaHKUMOHMPOBAH CYAOM, KaK TOro TpeboBan 3akoH.

Cyn Takxe 6bi1 obecnokoeH TeM, 4TO agMumHucTpaums CU30 npocmaTtpuBana Bce
NMUCbMEHHbIE AOKYMEHTbI, KOTOPbIMW aABOKaTbl 06MeHMBaINCb CO CBOUMMU KIIMEHTaMWn BO
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BpeMsa UX BCTpedy. Bo-nepBbix, y Takoro Tpe6oBaHWs He 6bL10 TBEPAOrO OCHOBAHMS B
3aKoHe: noAobHble CUTyauuu OCTaBaNWCb HeyperynupoBaHHbiMU. [anee Cya oTMETUN,
YTO 3anuCcKKU, NMPOEKTbl, NMiaHbl PaboTbl U MHblE AOKYMEHTbl, KOTOpPbIE IOPUCT COCTaBNSIET
AN BCTPEYM CO CBOMM KJ/IMEHTOM WUSIN BO BPEMS BCTPeEYU, ABAAKOTCA Mo obLlieMy npasuny
3alUMLLEHHBIMX  OT MNpoCMOTpa MaTtepuanamu. WcknaouveHve w3 obwero npuHUMNA
KOH(pMAEHUMANBbHOCTU BO3MOXHO, HO TOMbLKO TOrAa, Korda y BjlacTell ecTb pasyMHoe
OCHOBaHWe noJsaraTb, YTO aABOKaT 3/10ynoTpebnaer cBoel npodeccuoHanbHOM
npuBunerven, sawuuialowlein ero AOKYMeHTbl oT gocMoTpa. Cya OTMEeTUNn OTCyTCTBUE
KakKuMx-NnMbo KOHKPETHbIX (hakToB, KOTOpble 6bl yKa3biBanM Ha TO, UTO 3aABUTENN U UX
aABoKaTbl 3/10ynoTPebnsann  CEeKPEeTHOCTbI0 KOHTakToB. bonee Toro, [AaHHas Mepa
NPUMEHSNACh Ha NMPOTsXXeHUM 6onee AByX NeT.

HakoHeu, Cya wvccnegoBan YC/OBMS, B KOTOPbIX 3asBUMTENM O06LIANNCL CO CBOUMMU
agBokaTtaMuM B xoae cyaebHbix cnywaHuit. Cyabss KonecHukoBa TpeboBana, 4uTobbl
agBoKaThl MOKasbiBasM el BCe MUCbMEHHbIE MaTepuasbl, KOTOPbIMM OHN O6MEHMBANMUCH C
3aaBuTENAMU. KpoMe TOro, YCTHble MEeperoBopbl MeXay 3asiBUTENAMU U UX OpUCTaMiu
MOrM B6bITb yC/blWaHbl KOHBOWHBLIMKU OduLUepaMn, KOTopble BCerga, B TOM 4YUCIE U BO
BpeMsl MepepbiBOB B XoAe Aena, Haxoaunucb nobnmsoctn. Cya 3akwuusi, 4YTo Takas
CUTyauus Hapyllana KoHGUAeHLUManbHOCTb O6LEHNS 3aaBUTENEN C UX aABOKaTaMu, Kak
YCTHOMO TaK U MUCbMEHHOIO, BO BpeMs cyAebHbIX CNyLaHu.

. BbiBOA: HapyweHue (eAuHOorslacHo)

lNonyyeHune n nccienoBaHne 10Ka3aTe/1bCTB

Cya yCTaHOBWMI1, YTO OTKa3 HaLMOHaNbHbIX CyAOB 3acnywaTtb B cyaebHOM 3acefaHum AByX
3KCMNepToB, KOTOpble MOAFOTOBU/IN SKOHOMUYECKYID 3KCNEPTU3Y AN CTOPOHbI 06BUHEHUS
Hapywan TpeboBaHua ctatb 6 8§88 1 m 3 (d). DTM 3KCNepTbl, HECOMHEHHO, 6binn
«KJTIOYEBbLIMW CBMAETENSAMU», TaK KaK WX BbIBOAbI JieXasM B OCHOBE 4acTu OO6BMHEHWUN
NnpoTuB 3asiBuUTeNnei. 3awmTa He TMpMHMMana YydyacTus B MNOAFOTOBKE 3KCMNEPTHOro
3aK/0YEHNS, U He MMesia BO3MOXHOCTM NOCTaBMTb 3KCNepTaM BOMPOChl Ha 6osiee paHHUX
CTaamsax npouecca. Kpome TOro, 3awmrta ob6bACHMIA palOHHOMY cyAy, nMoyeMy uMm 6bi10
Heob6XxoaMMO BbI3BaTb M AOMNPOCUTb 3TUX 3SKCMEPTOB, M He 6blN0 HUKAKUX pPasyMHbIX
OCHOBaHMI, KOTOpble NpensaTcTBoBanun 6bl X siBKe.

Janee, Cypa BbICKasan Hecornacue C OTKNOHeHMeM o ¢dopManbHbIM OCHOBAHUAM
[0Ka3aTeNnbCTB, NPeAOCTaBNEHHbIX 3aLWNTON, U B 0COBEHHOCTU ayANTOPCKUX 3aKIOUEHUN
dupM DpHCT M AHr n Mpanic Yotepxayc Kynepc. DT OTYETbl MMEIN OTHOLWEHME K CYTU
06BUHEHUN npoTuB 3aaBuUTENEn U K 3KCNEPTHbIM 3aK/IOYEHUAM, YXE MOJIYYEHHbIM
npokypatypon. [llo MHeHne Cyaa, 3awmta 6bina Takum o6pa3oMm mMocTaBneHa B
HEBbIFOAHOE MOJIOXKEHME MO OTHOLWIEHMIO K CTOpoHe ob6BuHeHus. Moaxon cyaa o3Haudan,
YTO TONbLKO MpOKypaTypa Morna BbibupaTb 3kcnepToB, HOPMYyMpoBaTb MM BOMPOCHI U
NpeacTaBnsATb MX 3aK/OYEHUS B CyAd, TOrda KakK Yy 3aluTbl Takoro npasa He 6bino.
EAMHCTBEHHOM BO3MOXHOCTLIO AN 3awuTbl 6bIJI0O NOAYYUTb YCTHble O6bACHEHUS
«CNeumannucToB» Ha cyae, HO <«Cneumanuctbl» MUMeKT B POCCUINCKOM MpaBe MWHOMN
npoueccyasnbHbl CTaTyC YeM «3KCMNepTbl», Y HUX HeT AOCTyMna K NepBUYHbIM MaTepuanam
Jena, u cya OTKasancsa paccMaTpuBaTb WMX MUCbMEHHbIE 3akn4yeHus. TakmMm obpasom,
3aWuTa He Morsia ocrnapvpaTb MHEHME 3KCMNEepTOB, KOTOPLIX Mpuriacuia npokypartypa.
OTnM 6bln HapyLweH NPUHLKM NpoLecCyanbHOro paBeHCTBa MeXAy CTOPOHaMMU.

. BbiBOA: HapylweHue (eAuHOorJlacHo)

Cratbsa 6 § 2: npe3yMnums HEBUHOBHOCTU

Mo yTBepXAEHUO 3asABUTeNEeN, TOT daKT, YTO BO BPEMS PACCMOTPEHUS UX [IESla OHMU
HaxoAUMMUCb 3a PELUETKOW, Hapylan MX Npes3yMrnuuMio HEBMHOBHOCTM, TakK Kak nyb6nuka
MOIr/la BOCMPUHUMATbh UX Kak MpecTynHukoB. Cya pelun, 4to, B CBETE ero BbiBOAOB MO
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cTaTbe 3, a TakXe B CBeTe Toro, 4Yto 6bIN0 cka3aHo B gene XopopkoBckumii N91, HeT
Heob6xo0aMMOCTM nccnenoBaTb 3TOT BONPOC OTAEbHO MO cTaThe 6 § 2.

. BbiBOA: He TpebyeT oTAesIbHOro paccMoTpeHus (eguHOors1acHo)

CraTtba 7: npeacKkasyemMmoCtTb NpUMEHEHNA HA1IOMOBOro 3aKOHOA4ATE/IbCTBA

3aaButenn yTBepXgaau, 4YTO OHW CTanuM XEepTBOM  COBEpPLUEHHO HOBOrMO MU
HenpeaBUAEHHOrO TOIKOBAHMUS HANOroBOro 3akoHoAaTenbCcTBa. 10 X MHEHUIO, TOProBble
KOMMaHMK, KOTOopble paboTanM B 30HE NbIOTHOMO Hanoroob6n0XeHUs, WCNONb30Ban
MeTo4 <«MepeHeceHuss MecTa MoNy4YeHus npubbinn» B 3Ty 30HY. ITOT MeToh 6bin
obwen3BecTeH M COOTBETCTBOBas TpeboBaHMSAM 3aKoHa.

Cya Havan c TOro, 4Yto HanoMHumn cBou BbiBoAbl B Aene HOKOC, koTopbin Kacancs
NCNONb30BaHMUSA TOW Xe CaMOW METOAMKW MWHMMKU3auuu Hanoros. B 3Tom gene Cyp
3aknumnn, 4vto B3bickaHme ¢ HOKOCa cyMMbl HeponflaydeHHbIX HasnoroB He Hapywasno
ctatbn 1 TlpoTtokona N21 k KoHBeHuUuW (3awmTta COHBCTBEHHOCTW), TaK KaK Hanoroeble
NbroTbl 661N NOMYyYEHbl TOPrOBbIMU KOMMNAHUAMU B HapYLUEHME 3aKOoHa.

Cya panee OoTMETU, YTO (DOPMbl S3KOHOMUYECKON AESATENbHOCTM MOCTOSHHO Pa3BMBAOTCH,
paBHO KakK M MeToAbl YK/IOHEHUS OT ynjaTbl HANOroB. 3aKOH B 3TOW YacTu AOJIKHbI 6bITh
[OCTATOYHO MTMOEKMM, UTO6bl NPUCMOCAabNMBaTLCA K HOBbIM CUTyaUMaM. BnpoyeM, 3aKoH He
[OJIXEH CTAHOBUTLCS HemnpeackasyeMmbiM.

[encTBuTenbHO, 00 Aena 3asiBUTeNel pocCuiickas npakTMKa He 3Hana npuroBOpoB 3a
ncnonb3oBaHMe nNOAOOHLIX CXeM MUHUMM3auMK HanoroB. Cyabl O06bIYHO OTKIOHSAAM
[0BOAbl 06BNUHEHUSA 0 DUKTUBHOM XapakTepe TOProBbiX KOMMaHUn, @YHKUNOHUPYIOLWNX B
«0C06bIX HANOroBbIX 30HAX», TakK KakK Takue yTBepxaeHus 6bino TpyaHO AoKasaTb.

Uto kacaetca pena 3asasutenen, Cya nocuuTan, 4YTO BbIBOA HAUMOHANbHbIX CyAOB O
NPUTBOPHOM XapaKTepe ornepauun, KOTOpble MNpPOBOAMAN TOProBble KOMMNaHuMK, O6bln
pasyMHbiM. Cya pewwun, 4to cneayeT oTnu4yaTbh CXEMY, CO3LaHHYI 3asaBUTENsSAMU, WU
3aKOHHblIE MEeTOoAbl MUHMMWU3AUMK HaNoros. XOTA 4YacTb 3TOM CXeMbl 6blla M3BeCcTHa
BNIACTAM, 3a8ABUTENU UCKA3WUIW WAN CKPbIIM HEKOTOPblE BaXXHble acneKTbl 3TOW CXeMbl.
Tak, HanpuMmep, OHW He 06BABASAAIN HANOroBbIM OpraHaM O TOM, YTO TOProBble KOMMAHUU
6bn nx adpdunmpoBaHHbIMM NuuamMu. [Joxoabl TOProBblX KOMMNaHMIM BO3Bpallanmcb B
IOKOC He Hanpsamyw. Bce penosble onepauun, KOTOpble MNpUHOCUAM Npubbib,
coBepllanncb B AeNCTBUTE/IbHOCTM B MOCKBe, @ He B «0COH6OM 3KOHOMWMYECKOW 30He».
ToproBble KOMMaHUWM CyLecTBOBaan TOMbKO Ha bymare u peasibHO He MMENN UMyLLecTBa
WM  COTPYAHWKOB. MuUHUMM3aAUMA HaNOros 6blna €AWHCTBEHHbIM OCHOBaHMEM Ans
CO34aHUA 3TUX TOProBbiX KOMMNAHUN B «0CO60M 3KOHOMUYECKOWN 30HE». HakoHel, CoXHOo
npeacTaBuTb, YTO 3asBUTENU, KaK pyKoBoAUTENU M COCOBCTBEHHUKM KomnaHum HOKOC,
6bIIM He B KypCe CYLLeCTBOBAHUSA 3TOW CXEMbl M He 3Hanu, 4YTo MHdOpMauus, KoTopas
NpeAoCTaBNAETCS B Ha/ll0roBble OpraHbl, He OTpaXxaeT peasibHOW NMpupoAabl onepauun 3Tnx
TOProBbiX KoMmnaHwi. Takum o6pas3oMm, AeNCTBUS 3aaBUTENen MOrnM O6biTb pasyMHO
NCTONIKOBaHbI KaK «npeaocTaBfieHMe 3aBefOMO JIOXHbIX CBEAEHW» HaNoroBbliM opraHam,
yTO 6bLINO OnpeAeneHneM YKIOHEHWS OT ynjaaTbl HajsOroB MO POCCUMINCKOMY YronOBHOMY
Kopekcy.

B pesynbtaTe, Cya NOCTAHOBWUI, YTO Aa)e €C/M NPUMEHEHWE MNpaBa B Aefe 3asBuTenei
6b1710 HOBbIM U HE MMENOo MpeueaeHTOB, OHO He 6blJI0 Hepa3yMHbIM M COOTBETCTBOBAJIO
06LENPUHATOMY MOHUMAHUIO KYKIIOHEHUS OT YMJaTbl HA/IOroB».

B Tol YacTn 06BMHEHWI, KOTOPbIE KAacalNCb YKJIOHEHUS OT yrnaTbl NOAOXOAHOr0 Hasora
NNYHO XOAOPKOBCKUM U JlebeneBbiM, 3asBUTENWN YTBEPXAANU, UYTO OHW OKa3biBanu
KOHCY/IbTALlMOHHbIE YCNYrn 3apybexHbiM dupmaM. TakMM o6pasoM, HasIoroBble NbrOThl,
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KOTOpbIE OHM MONy4dann Kak «MHAUBUAYaANbHblE NpeanpuUHUMATENN®, BbINIM 3aKOHHbIMU.
HaunoHanbHble CyAbl, 0AHAKO, YCTAHOBU/IM, UYTO KOHCY/bTaLUMOHHbIE COrnaweHuns 6binu
(DUKTUBHBIMK, W UYTO 3asABUTENIM OCO3HAHHO MNPEAOCTAaBUAM JIOXKHYK WHGOopMaunio
HaNoroBbIM OpraHaM o0 [JeACTBUTENbHOW NpuUpoae WX [A0X0A0B («roHopapbli» BMECTO
«3apnnatbl»). Takue BbIBOAbl 66111 pa3yMHbIMK, U Cya noaaepxkan ux.

HakoHeu, Cya He cornacuicss C apryMeHToM 3asiBuTefsiel 0 TOM, 4YTO AJIUTESIbHOE
HENpOTMBNEHNE CO CTOPOHblI FOCyAapCcTBa MOAOGHbLIM CXeMaM MWHMMM3auMKM Hanoros
cAenano 3TU CXeMbl 3aKOHHbIMM UM  MWCK/IOYUIO YrOSIOBHYH OTBETCTBEHHOCTb. ITOT
apryMeHT He 6bl1 NPUHAT, NpeXxae BCero, NoToMy, YTO MPUUYMHbI MOAOOGHOr0 MAacCUBHOMO
noBeaeHUst Bnactelr He OblAM SACHbI. BO3MOXHO, 4YTO Yy BracTte He 6bl1I0 AOCTAaTOYHO
MHpopMauMn unu cun, 4tTobbl nNpecrnefoBaTb 3asBUTENEN UK Apyrnx 6M3HECMeHOB 3a
ncnonb3oBaHWe Takux cxeM. [loTpe6oBanocb NpoBeAeHWe MacwTabHOro YrosioBHOro
paccnefoBaHus Ans TOro, YTobbl AoKa3aTb, YTO AOKYMEHTbl, KOTOpble NMpeaocTaBnsiInCh
HaNoOroBbIM OpraHaM, He OTpaxaau peanbHOE MONOXeHMe Bewel. HakoHeu, HeT
YBEPEHHOCTM B TOM, YTO CXEMbl HANIOrOBOW MWHMMMU3ALMWU, WCMONb3yEMblE APYFMMU
6M3HEeCMeHaMn, 6bI/IN TOYHO TaKMMU XKe, KaK CXEMbl, KOTOPbIE UCMOMb30BaaN 3asBUTENN.
Cya 3ak/iouni, 4YTo OTHOWeHMe Bhacteh K NoAobHbIM MpakTMKaM He MOXeT
pacueHMBaTbCs KakK OCO3HaHHOE TONIepUPOBAHME 3TUX CXEM, U He 6blI0 BbIGOPOYHbIM
NPMMEHEHMEM YIO/IOBHOIO 3aKOHa.

. BbiBOA: HapyweHUAa He 6b1y10 (eanHOrNacHo)

CraTtbsa 8: nepesoj 3aaBUTeNen B yYAaneHHbIE UCMPaBUTENTbHbIE KOJIOHUN

3aaBUTENN yTBEPXKAANN, YTO UX NMepeBoa AN O0TObIBaHUA HakKa3aHWS B MCMpaBUTENbHbIE
KonoHun B Cnbumpun n Ha JanbHeMm CeBepe caenan HEBO3MOXHbIMU CeMeMHble CBMAAHUS.
Cya npusHan, 4TO AaHHas CuUTyaumsl MOXeT paccMaTpuBaTbCA KaK BMeLlaTesibCTBO B
«YaCTHYI0O M CeMelHYl0 XU3Hb» 3aasutenen. @epepanbHas Cnyxba WcnonHeHus
Hakasanuin (PCUNH) vMena npaBo pacnpeaensaTb 3aK/AUYEHHbIX M3 KPYMHbIX FOpPOAOB B
Apyrve permoHbl, 4T0bbl M3b6exaTb nepenosHEHHOCTM kKamep. OpHako, AN Takux
CUTYyauUun pocCcumnckmin YronoBHo-UcnonHuTenbHbit Kogekc yCcTtaHOBWUT NPOCTOe NMpaBwuo:
OH pJonyckan oTnpaBKy 3ak/l4YeHHOro B O6AMXaWwWnii permoH, HO He 3a TbiCAuM
kunometpoB. CyliecTBoBan HEKU o6bwmii nfaaH, KOTopbiM 6blIN YCTaHOBNEHbLI KBOTHI
pacnpeneneHuss 3aK/l4YeHHbIX MeXAy KOJIOHMSAMKM, OAHAaKO 3TOT MjiaH He 0b6bsACHSAN
anropuTM Takoro pacnpegeneHus. TpyaHo cebe npeAcTaBuTb, YTO HM B O4HOM M3 MHOIMMX
6nmxanwmx K MocCKBe KOJIOHMA He Hawnocb MecTta Ansa AByx 3aasutenen. Cypg
NOAYEPKHYN, 4YTO pacnpegesieHMe 3aKJKYeHHbIX MO KOSIOHMSM He MOXET OCTaBaTbCs
NONHOCTbIO B 6e3rpaHnyHoOli BNacTM agMMHUCTPAUNMMK, U UYTO MHTEPEeChbl 3aK/IOYEHHOro B
noaaep>XaHmm XoTs 6bl KakMX-TO COLManbHbIX U CEMEMHbIX CBA3EM AO0MXKHbl O6biTb Kak-To
NPUHATbI BO BHMMaHMe.

. BbiBOA: HapyweHue (eAnHOorjlacHo)

CraTtbsa 1 lNpoTokona N21 kK KoHBeHUMU: B3bICKaHMeE C r-Ha X040pKOBCKOIro
ybbITKOB

BmecTe ¢ Yro/10BHbIM MPUroBopomMm, pOCCMVICKMe CyAbl NpuUKasann 3aaBUTeENAM BO3MECTUTDL
rocygapctey 6onee 17 munnmappoB pybnei B cuyeT HeynnadeHHbix HOKOCom Hanoros.
Cyn cornmacuncss C TeM, 4YTO KOrga KOMMaHus C OrpaHWMYEHHOW OTBETCTBEHHOCTbLIO
MCNOJIb3YETCA TONIbKO KakK q)aca,u, Aana MoOWwWeHHUNYeCKnxX onepau,mﬁ ee co6CTBEHHUKOB UM
MeHeAXMeHTa, O4HMM M3 BO3MOXHbIX pelleHnid ANns 3alnTbl NMpaB KpeamTopoB, BKAOYas
rocyaapcTtBO, MOXET ObITb paspylleHMe TOW «Meperopoakm», KoTopas obbl4HO oTaensieT
MMYLLECTBO KOMMaHMN U UMYLLECTBO ee COBCTBEHHMKOB M MeHeaepoB. OAHaKo, Takoe
peweHne Henb3s nNpuHuMaTb 6e3 cepbe3HOol 3akoHoaaTesbHoW 6asbl. Hu poccuiickumin
Hanorosebin Kogekc, Hu [paxgaHckuii Kopgekc He no3BosisiamM B TO Bpems obpawaTtb
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B3blCKaHME MO HEeAOMMKAaM HasoroB, KOTOpble AO/HKHA Oblla 3ansaTtuTb KOMMaHUS, Ha
MMYLLECTBO MeHe[)KepoB 3TOM KOoMMaHuu. bonee Toro, pocCcMMCKue cyabl MHOrOKpaTHO
TOJIKOBaJsIM 3aKOH B TOM CMbIC/1€, UYTO MepesioXXeHne OTBETCTBEHHOCTU 3a HeyrjiadeHHble
Hanornm C KOMMNaHMK Ha ee pykoBoauTenen He gonyckaetcs. HakoHew, Cyn noayepkHyn,
YTO BbIBOAbl HAUMOHaNbHbIX CYAOB, B 4acCTW, Kacatowencs rpaxaaHckoro ucka, 6binu
OYeHb KpaTKMMW U He coAepXajM HWU CCbIJIOK He MPpUMEHMMOE NpaBO, HWU MOHATHOro
pacdeTa ybbITKOB, Kak ecin 6bl 3TO 6bI10 He3HauuTenbHOM AdeTanbto. Cya NMOCTaHOBWI,
yTo npucyxxageHne y6bITKOB B NOMb3y rocygapcrsa O6bis10 MPOM3BO/bHbLIM, W, TakuM
obpa3omM, B HapyweHue ctatbmn 1 MNMpoTokona N°1 kK KOHBEHLMMN.

. BbiBoA: HapyweHue (eQuHOrJIacHo)

CraTtbsa 18: nonutuyeckas nogoruieka yrofloBHOro npecsiefoBaHus

3aasuTenu yTBEPXAa/n, 4YTO WX YrosloBHoe npecnegoBaHne 6bl/1I0  NONTUYECKHU
MOTUBUPOBAHHbLIM.

CyA HanoMHWA B 3TOM CBSA3W, YTO BCA CTPYKTypa KOHBEHUMU ncxoauT n3 obuen nocbliiku
nobpoCcoBeCTHOCTN AEUCTBUMA roCyAapCTBEHHbLIX Bnactenl. [poCcToro noAo3peHus, 4To
opraHbl BfacTu MWCNOMb3YKT AaHHbIE MM MOSIHOMOYMA He ANa TexX Uenen, KoTopble
3asB/eHbl opuLmManbHO, HeAOCTaTOYHO ANa Toro, YTobbl AOKa3aTh HapyleHue cTtaTbu 18.
Hanpotus, ana Takux yTBepxaeHui Cya MNpuUMEHsieT O4YeHb BbICOKMW CcTaHaapT
AOoKa3bIBaHUA.

Cya cornacuncsi, 4yto psg obCcToATeNbCTB apecta UM OCYXAEHUS 3asiBUTesien KOCBEHHO
yKa3blBaeT Ha CyllecTBOBaHMe MNOJINTUYECKMX MOTMBOB B Aene, BO BCAKOM Cnydae, Ha
nepebin B3rnsaa. JencrBuTenbHO, MHEHME O Mnpouecce 3asBuUTeNien Kak O MNOSIMTUYECKOM
Aene pa3gensatoT MHorne obliecTBeHHble AesaTenn, MexayHapoaHble opraHM3aumm u cyabl
B pa3HbIX CTpaHax EBponbl.

Cy,q rotoB Npwm3HaTb, 4YTO HEKOTOPblE AO0J/IKHOCTHbIE LA UMENN CBOU CcOb6CTBEHHbIE
MPUYUHBLI ANns Toro, 4Tobbl CNOCO6CTBOBATb YrOJIOBHOMY MPECNENOBAHMIO 3assBUTENEN.
OaHako, 04HOro aToro akta HegoOCTaTOYHO, YTOObl 3aKAKUYNTb, YTO 6e3 3Toro 3asABMTeNnn
He 6blnn 6bl ocyaeHbl. HM ogHO M3 06BUMHEHWIA NMPOTUB 3asiBUTESNIEN HEe KacanoCb WX
nonmMTUYeckon aesatenbHoctn. O6BNUHEHUS, BbIABUHYTbIE MPOTUB HUX, ObINN CEPbE3HbIMY,
B HUX OblNI0 34paBoe 3epHO. TakmMm ob6pasoM, Jaxe ecnn B Aene M NpUCyTCTBOBaIU
Henopgobawwme MOTMBbI, 3TO He p[aBasio 3asBUTENSIM MMMYHWUTETA OT YroJIOBHOMo
npecnefoBaHnUs M He JAenano BCe YrofloBHOE MpecsefoBaHWE, C Hadana A0 KOoHLUa,
HENEernTUMHbIM, KaK 3TO YTBEPXAAN 3asaBUTENN.

Moa koHeu Cya OTMETUN, YTO AaHHbIM BbiBOA He npensatcTByeT Cyay paccMoOTpeTb, C
TOUYKN 3peHus cTaTbu 18, nocneayowme cobbiTUA, KOTOPbIE KacalTCA OCYXAEHUS
3aaBuUTENEN BO BTOPOM YroJIOBHOM Aene.

. BbiBOA: HapylweHnsa He 6b110 (eAUHOrJIacHo)

CraTtbs 34: pasneHWe Ha aaBoKaToB 3asBuUTeNs (r-Ha X040pKOBCKOro)

-H XOOOpKOBCKMI yTBepXaas, 4TO BNacTWU OKasbiBajn AaBfieHWe Ha ero ajBOKaTOB C
TeMm, 4ytobbl momewaTtb ero xanobe B Crpacbypre. Cya oTMeTun, UYTo r-H Xo40pKOBCKUM
npeacTaBu/l O4YeHb AEeTanM3MPOBaAHHYI M XOpPOWO 060CHOBaHHYK Xanoby, u3 KOTOpoW
cnepoBano, YTo BAacTM 3aHSAAM BpaxaebHyl Mo3nuMi0 MO OTHOLWIEHWID K KOMaHAe ero
3aLlUMTHMKOB, OCOBEHHO MO OKOHYaHMI0 MpoLecca, YTO MPOKypaTypa MpuHSAa HECKOJIbKO
NOMbITOK NINWKNTL CTaTyca aABOKaTOB XOA4OPKOBCKOro, YTo aABoKaTbl OblM NOABEPrHYThI
(UHAHCOBLIM N aAMUMHUCTPATMBHLIM TMPOBEpPKaM, a TaKXe 4YTO ABYM MWHOCTPaHHbIM
aZBokaTaM XOAO0pKOBCKOro 6bi10 O0TKasaHo B BM3e, a oaMH 6bln BblABOpPEeH M3 Poccuun B
CpoyHOM nopsiagke. LUenb aucumnamHapHbiX M WHbIX Mep MNpPOTUMB aABOKaToOB I-Ha
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X0AOPKOBCKOro He AcHa, U MpaBUTENbCTBO He NPeAcTaBUIo0 CBOUX COOBpaXeHuin Ha 3ToT
cyeT. TakuM 06pasoM, eCTECTBEHHO MPeANOSIOXKNUTb, YTO NOA06HbIE MePbI BblSIM CBA3aHbI C
ero aenom B Cyae. Cya npuwen K BbIBOAY, YTO BNIAaCTVU HapyLwwuim cBoe 0653aTeNnbCTBO Mo
CcTaTbe 34 He BMeluMBaTbCA B nodady MHANBUAYaNbHbIX NeTuumin B Cya.

. BbiBOA: HapyweHue (eAnHOorj1acHo)

CnpasegnunBas komneHcaumna (Ctatba 41)

Cya npucygmn B nonb3y r-Ha Xogopkosckoro 10,000 EBpo 3a MopanbHbin yuepb.
TpeboBaHune r-Ha Jlebenesa O BO3MeLEHUM UMYLLECTBEHHOrO BpeAa OblsI0 OTKNOHEHO
MOJSTHOCTBLIO.

lMocraHoBneHne Cyaa [OCTYrNHO TOJIbKO Ha aHr/iMyACKOM SI3biKe. [asee CM. aHrInNnCKni
TEKCT npecc-penmnsa

OaHHbin Mpecc-penn3 coctaBneH CekpeTapuatoM M He saBnseTca obssaTesbHbIM Ans
Cyna. PeweHunsa n nocrtaHoBneHus Cypa, a Takxke MHas AONOSHUTENbHas MHQopMmauus
onybsnkoBaHbl Ha MHTEpPHET-canTe www.echr.coe.int. Ansa enawowmnx noanucatbCca Ha
BbIMyCK Mpecc-pennsos Cyaa, npocbba 3apermcTpmpoBaTbCs Ha cante
www.echr.coe.int/rss nnm cnegute 3a HawnMmm coobuieHmnammn B Teuttepe @ECHR_Press.

KoHTaKTbl AJis npecchbl
echrpress@echr.coe.int | tel: +33 3 90 21 42 08

Tracey Turner-Tretz (tel: + 33 3 88 41 35 30)
Nina Salomon (tel: + 33 3 90 21 49 79)
Denis Lambert (tel: + 33 3 90 21 41 09)

Jean Conte (tel: + 33 3 90 21 58 77)

EBponeiickuin Cya no npaBaM 4yenoBeka 6bin co3aaH B Ctpacbypre B 1959 roay
rocygapctBamm-uneHamm CoBeTa EBponbl Ans paccMOTpeHMs Xanob O HapyleHusax
EBponerickon KoHBeHUnM No npasam vyenoseka 1950 roaa.
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