EUROPEAN COURT OF HUMAN RIGHTS
COUR EUROPEENNE DES DROITS DE L'HOMME

06 sTom popmynsape Kanobbl

[aHHbI popmynap xanobbl ABnseTca odMLManbHbIM
IOPUANYECKMM JOKYMEHTOM, KOTOPbIN MOXET NOBAMATL Ha Bawum
npasa u 06a3aHHOCTK. MoxanyicTa, cnepyite « MIHCTPYKUMK NO
3ano/iHeHUo dopMynapa Kanobbl». 3anofHUTE BCe NONA,
MmerouMe oTHoLLeHMe K Bawweli xkanobe, 1 NpuaoxKnte Bce
OTHOCALLMECA K HEN JLOKYMEHTBI.

[Mpumep 3anonHeHHOro hopmynsapa xanobbl
B EBponenckun Cya no npaBam yenoseka
¢ cavita http://EuropeanCourt.ru

RUS - 2016/1
dopmynsap xanobbi

BHMMaHMe: Cya He npumeT GopMynsp Kanobbl, B KOTOPOM
OTCYTCTBYIOT Tpebyemble cBeaeHus (cm. cTatbio 47 PernamenTa Cyaa).
O6paTnTe ocoboe BHMMAHMUE Ha TO, YTO COacHo cTaTbe 47 § 2 (a)
baKTbl, NpeanonaraeMble HapyLeHUA U MHPOPMaLMA 0 cobatoaeHUM
ycnosuii npuemaemoctt OBA3ATE/IbHO aonKHbI 6biTb KPaTKo U ACHO
W3/10XKEHbI HENOCPEACTBEHHO B COOTBETCTBYIOLLMX pPa3zenax CaMoro
dopmynapa kanobbl. Cya, [OMKEH UMETb BO3MOXKHOCTb ONPeaenuTb
CyTb M 06BEM Kanobbl Ha OCHOBE 3aNoAHEHHOTo GopPMyNApPa, He
06paLLAACh K AONO/HEHUAM WU NMPUNOKEHUAM.

LWtpux-koa

Ecnm Bbl y3Ke nonyumnm ns Cyaa Haknemku co LTPUX-KOA0M,
nomecTUTe O4HY U3 HUX HUXKe.

Homep Kanobbl

Ecnu Bbl 3HaeTe Homep anobbl, KOTOPbI 6bln NPUCBOEH
Cyaom, yKaxKute ero Huxe.

A. 3aaButenb

A.1. dusmnueckoe nuuo

70T paspen npeaHasHavyeH ToNbKo ana ¢pusmnydeckmx auuy. Ecamn
3aaBUTENEeM ABNAEGTCA OpraHu3auma, 3anoaHuTe pasgen A.2.

1. damnnuna

A.2. OpraHusaums

IT0T paspen npegHasHaueH To/bKO 419 KOMMEPUYECKUX U
HEKOMMepPUYECKUX OpraHU3aLuii, NPOYUX IOPULUYECKUX UL, U
obwecTBeHHbIX 06beauHeHUA. B AaHHOM cilyyae 3anoaHuTe
TaKe pasgen D.1.

10. Ha3BaHue

Crynko

2. ma (MmeHa) 1 oT4ecTBO

OMmntpuin BUKTOpOBUY

11. MaeHTUPUKALMOHHBIN HOMeEp (ecan nmeeTcs)

3. [aTa poxaeHua

2 8‘1 1 1‘9‘7‘3‘ Hanp. 31/12/1960
a an M ™M [ r T

4. MecTo poxaeHua

ropoa Tuxopeuk KpacHogapckoro kpasa, PCOCP, CCCP

12. [aTa peructpaumm uam yupexaeHus (ecavm nmeercs)

4L 4 M M T

Hanp. 27/09/2012

13. Chepa geatenbHoOCTU

5. paxpaHcTBO

RUS

14. Agpec perncrTpaumnm tpmuamM4eckoro amua

6. Agpec

<APEC>
POCCUA / RUSSIE

7. Homep TenedoHa (BKAOYAA MexAyHapPOAHbIM Kog, CTpaHbl)

<HOMEP TENNIE®OHA>

8. Appec 3NeKTPOHHOM NoYyTbl (ecnn nmeertcs)

15. Homep TenedoHa (BKAOYaA MexKAyHapPOAHbIM Kog, CTPaHbl)

<ALPEC 3/IEKTPOHHOW MOYTbI>

9.Mon (@ MmyKcKoit () eHcKuit

16. Aapec aN1eKTPOHHOM NOYThI
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B. FlocyaapcTeo/rocyaapcrea, NPOTUB KOTOPOro/KOTOPbIX NogaeTca xanoba

17. MNocTasbTe rasouky/ranoyukm pagom ¢ Ha3BaHMEM rocy4apcTsa/rocy4apcTs, NPOTMB KOTOPOro/KOTOPbIX HanpasseHa anoba

ALB - AnbaHua

AND - AHZoppa

ARM - ApmeHusa

AUT - AscTpuA

AZE - AsepbangxaH
BEL - benbrua

BGR - bonrapua

BIH - bocHuAa n lepuerosunHa
CHE - LWBenuapua

CYP - Kunp

CZE - YewcKas Pecnybnvka
DEU - l'epmaHua

DNK - AaHuna

ESP - UcnaHua

EST - 3cTOHMA

FIN - ®uHnaHauna

FRA - ®paHuma

GBR - BenvkobpuTaHus
GEO - I'py3una

GRC - I'peumnsa

HRV - XopsaTtua

HUN - BeHrpua

IRL - UpnaHaua

ISL - UchaHauns

ITA - UTanna

LIE - InxTeHwTenH

LTU - Jlutea

LUX - Ttokcembypr

LVA - atsua

MCO - MoHako

MDA - Pecnybnvka Mongosa

MKD - «BbbIBLIas torocnaBckan Pecnybauvka
MakegoHua»

MLT - ManbTa

MNE - YepHoropua

NLD - HugepnaHgbl

NOR - Hopserua

POL - Monblua

PRT - NMopTyranuna

ROU - PymbiHKA

RUS - Poccuiickan ®egepauymn

SMR - CaH MapuHo

SRB - Cepbus

SVK - CnoBaukKasa PecnybaunKa

SVN - CnoseHuA

SWE - lLBeuus

TUR - Typuus

UKR - YKpaunHa
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C. I'Ipep,CTanrenb/npep,CTaBuTenM 3aAasutTena — ¢M3W-IeCKOI'O nunua

Ha paHHoI4 cTaguu paccmoTpeHus gena B Cyae ana 3aasutena-GpU3MUecKoro iMua HasHayeHue aABoKaTa B KauecTse npeacTaBuTens
He ABnAeTcA o6a3aTenbHbiM. ECnu y 3aABUTENA HET NpeacTaBUTeNs, NepexoauTe K pasgeny E.

Ecnm xanoba B MHTepecax ¢p1M3nYecKoro Mua NogaHa NpeacTaBuTeNnem, He ABNAIOLMUMCA afBOKATOM (Hanpumep, Y4ieHOM CeMbM,
6/1M3KMM 3HAKOMbIM MU ONEKYHOM), AaHHbIW NpeaCcTaBUTe b A0/KEH 3aNoNHUTb pa3gen C.1; ecnv oHa NogaHa aABOKaTOM, emy
cnepyeTt 3anonHUTb pasgen C.2. B 06oux cnyyasx Heobxoaumo 3anonHutb pasgen C.3.

C.1. NMpeacraBuTtenb, He ABAAKOLWMIACA A4BOKATOM C.2. AgBoKar

18. OTHOLLEHME K 3aABUTENI0/00KHOCTD 26. Pamunums

19. damunua 27. Umsa (MmeHa) 1 oT4ecTBo

20. ima (MmeHa) 1 oTyecTBo 28. [paxkaaHCTBO

21. TpaxaaHCTBO 29. Appec

22. Appec

23. Homep TenedoHa (BKIoUYan MexayHapoaHbI Koa CTPaHbl) 30. Homep TenedoHa (BKAOUYan MmexKayHapoaHbI Koa CTPaHbl)
24. Homep dakca 31. Homep dakca

25. Aapec 3/1eKTPOHHOM MoYTbI 32. Agpec 3N1eKTPOHHOM MOYTbI

C.3. OpobpeHne nonHomouuii

3aasutenb oba3aH YNOZIHOMO4YNTb NpeAacTaBuTena AeﬁCTBOBaTb OT ero 1M ee UMeHU U ANA 3Toro NoCTaBnTb NOA4NUCbL B NepBOM U3
HUXxecnegymowmnx noneﬁ; Ha3Ha4YeHHbIN npeacrtasutesb OGﬂBaH OAOGPMTb NOZIHOMOYMA U ANA 3TOro NOCTaBUTb NO4NUCL BO BTOPOM
U3 HUXKecCeayoLWwmuX Noneu.

HacToALwmMM YNoNHOMOUMBAIO BbllLeyKa3aHHOe L0 NPeACTaBAATb MOU MHTEPECHI NPY pacCMOTPeHUK Aena B EBponeickom cyae no
npasam 4Ye0BeKa No Moelt Kanobe, NogaHHON B COOTBETCTBUM CO cTaTbe 34 KoHBEHL MM,

33. lNMognucb 3aasutens 34. ata

‘ ‘ ‘ ‘ ‘ ‘ ‘ ‘ ‘Hanp.27/09/2015
i a M M r r r r

HacToawwum aato cBoe coriacve Ha NpeacTaBNeHWE MHTEPECOB 3aABUTENA NPY PAaCCMOTPEHUM Aena B EBponeiickom cyzie no npasam
yenoBeKa no ero kanobe, NOAAHHONM B COOTBETCTBMM CO CTaTbel 34 KoHBEHLMN.

35. MNognuce npeacrasuTena 36. [aTa

‘ ‘ ‘ ‘ ‘ ‘ ‘ ‘ ‘Hanp.27/09/2015
4 4 M M I r r r
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D. I1pep,CTanrenb/npep,CTaBMTenu 3aABuUTeNnA-opraHn3aumnm

Ecnu 3asBuTeNeM BbICTynaeT opraHM3aLmsa, OHa A0JXKHa 6biTb NpeacTasneHa B Cyae MLOM, YNONHOMOYEHHbIM AeACTBOBaTb B ee
MHTepecax U OT ee UMeHM (Hanpumep, Hagnexxalmnm obpa3om YyNoNHOMOYEHHbIN PYKOBOAUTEb NN A0/MKHOCTHOE NKML0). [JaHHble
npeAacTaBuTens A0NXKHbI 6biTb BHeceHbl B pasgen D.1.

Ecnu npeactaBuTeNb NopyyaeT afBoKaTy Bectu aeno B Cyae oT UMeHU opraHu3aumm, Heo6xoaMmo 3anonHUTb pasgenst D.2 u D.3.

D.1. lonKHOCTHOE L0 OpraHu3aLmu D.2. ApaBokKar
37. OTHOLLEHME K 3aABUTENIO/A0MKHOCTL (MPUNOKUTE
NoATBEpKAAtoLWME LOKYMEHTbI) 45. damumnns
38. damunua 46. maA (MmeHa) 1 oT4ecTBo
39. Ums (MmeHa) 1 oT4ecTBo 47. [parkOaHCTBO
40. TpaXkpaHCTBO 48. Appec
41. Agpec
42. Homep TenedoHa (BKAOYAA MeXKAYHAaPOAHbI KO CTPaHbI) 49. Homep TenedoHa (BKAOYAA MeXAYHAPOAHbIN Kog CTPaHbl)
43. Homep dakca 50. Homep dakca
44. Afpec 3/1eKTPOHHOM MoYTbI 51. Agpec 3N1eKTPOHHOM MoYTbI

D.3. Oao6peHne nonHomounii

MpepcTaBuTens 3aaBUTENA-OpraHN3aumum 06a3aH ynosIHOMOUYUTb aBOKaTa AeCTBOBATb OT €€ UMEHM U AN ITOFO NOCTaBUTb
noAnNucb B NepBOM U3 HUMKeC/eayIoLWwmMX nonei; aaBoKaTt 06sa3aH o406pUTb NOAHOMOUYUA U ANA 3TOFO NOCTaBUTb NOANUCH BO BTOPOM
M3 HUXKecneayoLWmX nonei.

HacToAwmM ynosHOMOUYMBaAO NNLLO, YKa3aHHOE Bbille B pasgene D.2, npeactaBnatb MHTEPEChl OpraHM3aLmmn Npy pacCMOTPEHUN Aena B
EBponeickom cyZe no npaBam YenoBeKa Mo kanobe, NoAaHHOM B COOTBETCTBMM €O cTaTbei 34 KoHBEHLMM.

52. Moanucb AONKHOCTHOIO INLLA OpraHn3aumn 53. data

‘ ‘ ‘ ‘ ‘ ‘ ‘ ‘ ‘ Hanp. 27/09/2015
a o M M T r r r

HacToAwmm pato cBoe corliacve Ha NpeacTaB/eHWE UHTEPECOB OPraHU3aLMm Npu paccCMOTPEHUN Aena B EBponenckom cyze no npaBam
yesioBeKa Mo ero asobe, NoAaHHON B COOTBETCTBUM CO CTaTbel 34 KoOHBEHUUN.

54. Mognucb agBokKaTa 55. [lata

‘ ‘ ‘ ‘ ‘ ‘ ‘ ‘ ‘ Hanp. 27/09/2015
A 4 M M r r r r
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Mpeamer kanobbi

B aToi yactn popmynsapa (pasgensi E, F u G) gonkHa 6biTb M310XKeHa BCA MUHGOPMALLMA OTHOCUTENIbHO GaKTUUECKUX 06CTOATENbCTB
AeNa U CyTU Xanob, a TakKe 0 COOTBETCTBUM KaXKA0M U3 Kanob ycnoBuAM NpUemMnemocTy, yCTaHOBAEHHbIM cTaTbei 35 § 1
KoHBeHLUM (cuepnaHMe BHYTPEHHUX CPeACTB NPaBOBOI 3aLUTbl U NPABU/IO LECTU MmecALeB). He aonyckaeTca ocTaBaAATb 3TU
pasaenbl He3ano/IHeHHbIMU UM NPOCTO AABaTb CCbIIKY HA NpUnoXKeHUA. O6paTuTech K ctatbe 47 § 2 u MpakTuueckomy
pykoBoacTey «Mogaua anobbi B Cya», a TakkKe K «MHCTPYKLUKM NO 3anonHeHno Gopmynsapa »Kanobbi».

E. U3noxkeHue PpaKros

6E.1. 30 aBrycta 2013 r. TuxopeLKuit paioHHbIN cya KpacHO4apCcKOro Kpasa CBOMM pelleHMeM YaCcTUYHO YA0BAETBOPU
NCcKoBble TpeboBaHWA 3aABUTENA: MPU3HAN 32 HUM NPABO COHCTBEHHOCTU Ha 3eMe/IbHbIN Y4ACTOK, MPU3HAN
HeaeNCTBUTE/IbHbIM [0r0BOP KYMJIN-MPOAAXKM 3TOI0 3eMEe/IbHOTO Yy4acTKa, 3aK/to4eHHbIn mexay 000 "XnebHas 6as3a
"TuxopeuKcHab" n OTKPbLITbIM aKUMOHepHbIM obuectBom (OAO) "YepHOMOpPCKMe MarucTpanbHble HedTenpoBoabl" (OHO
»e OAOQ, a nos:e - AkmoHepHoe obulectso (AO) "YepHomopTpaHcHedTh"), NpeKkpaTna NpaBo CO6CTBEHHOCTU Ha 3TOT
3emenbHbIl yyactok OAO "YepHomopcKMe maructpanbHble HebTenposoabl" (cm. c.c. 27—28).

E.2. 14 Hosbps 2013 r. cyaebHan Konnerma no rpa*kgaHckMm genam KpacHoZapCcKoro Kpaesoro cyaa CBoMm
anennsuMoHHbIM onpeaeneHnem oTMeHUNa peLleHne paoHHoro cyaa ot 30 asrycta 2013 r. (cm. c. 37).

E.3. 26 aBrycta 2014 r. CyaebHan Konnerva no rpa*kaaHckum genam BepxosHoro Cyaa PO cBonm onpegeneHnem
OTMEHM/IA aneNNAUMOHHOE onpeaesieHre cyaebHoM Konnernm Kpaesoro cyaa ot 14 Hoabpa 2013 r. u Hanpasmaa Aeno Ha
HOBOE aneNNIALMOHHOE paccCMOTpeHMe (cMm. c. 44).

E.4. 07 okTAbBpAa 2014 r. cynebHas Konnerns KPaesoro cysa CBOMM anennsLMoHHbIM onpeaeneHmem octaBuia bes
M3MEHEeHMA pelleHme palioHHoro cyaa ot 30 aBrycta 2013 r. (cm. c. 52).

E.5. 16 aHBapa 2015 r. AO "YepHomopTpaHcHedTb" Noaano B Npesnamym KpaeBoro cyAa KaccalMOHHYHO Kanoby, rae
6b111 Ha3BaHbl BCe OCHOBAHMSA, No KoTopbiMm 16 deBpans 2016 r. CyaebHaa konnerua BepxosHoro Cyaa PP otmeHunna
anennsunMoHHoe onpegeneHune cyaebHon konnermm Kpaesoro cyga ot 07 oktabps 2014 r. (cm. c.c. 57—59 n 61 n n. E.16).

E.6. 10 nioHA 2015 r. npe3nanym KpaeBoro cysa CBOMM NOCTaHOB/AEHMEM OCTaBUA 6e3 U3MeHeHMA peLleHne PaioHHOro
cyna ot 30 aBrycta 2013 r. u anennaunoHHoe onpeaeneHue cygebHor konnernn ot 07 oktabpa 2014 r. (cm. c. 70).

E.7. 31 aBrycta 2015 r. AO "YepHomopTpaHcHedTb" nogano B CyaebHyto konneruto BepxosHoro Cyaa PP KaccaunmoHHyto
»Kanoby, rae BHOBb OblIM Ha3BaHbl BCe OCHOBaHMSA, N0 KoTopbiM 16 ¢despansa 2016 r. CynebHas konnerma BepxosHoro Cyaa
P® oTmeHMa NocTaHOBAEHME Npe3nanyma Kpaesoro cyaa oT 10 utoHs 2015 r. v anennauMoHHoe onpeaeneHne cygebHom
Konnernm kpaesoro cyaa ot 07 okTabpsa 2014 r. (cm. c.c. 77—79 1 81—83 n n. E.16 Huxe).

E.8. 09 ceHTAabpa 2015 r. cyaba BepxosHoro Cypa PP MNopikos B.B. cBonm onpegeneHnem oTkasan B nepesayve
KaccaunoHHoM kanobbl AO "YepHomopTpaHcHedTh" Ans paccmoTpeHus B 3acegaHum CyaebHon konnerum BepxoBHoro
Cyna P® (cm. c. 87).

E.9. 02 okTAbps 2015 r. AO "YepHomopTpaHcHedTb" Nnogano Ha ums MNpepcepatena BepxosHoro Cyaa PP gOKyMeHT,
Ha3BaHHbIl "3asB1eHMeM 06 OTMeHe onpeaenieHMa 06 0TKase B nepeaaye KacCaLMOHHOM Kanobbl (npeacTaBneHus) Ha
paccmoTpeHue B cyaebHom 3acesaHumm (B nopaake cT. n. 3 cT. 381 [[parkaaHcKoro npoueccyanbHoro Kogekca (FMK)]

P®)" (cm. c.c. 88—106). B Hem BHOBb Bbl/I Ha3BaHbl BCE OCHOBaHMA, N0 KOTopbIM 16 ¢pespana 2016 r. CyaebHan Konnerus
BepxosHoro Cyaa P® otmeHWna nocTaHOBAEHME Npe3ngmyma Kpaesoro cyga oT 10 noHa 2015 r. v anennaymoHHoe
onpeaeneHue cyaebHow Konnernm kpaesoro cyaa ot 07 oktabpa 2014 r. (cm. c.c. 95—102 u n. E.16 HuKe).

E.10. 23 oktabpna 2015 r. 3amectutens MNpeacegatens BepxosHoro Cyaa PO Heuaes B.UN. oduumanbHbiM nUCbMOM
coobwmn AO "YepHomopTpaHcHedTb", 4TO ero "KaccaumoHHas Kanoba <...> paccmoTpeHa B BepxosHom Cyae [PP] B
KaccauMoHHoMm nopsake. OnpeaeneHmem cyapu BepxosHoro Cyaa [PP] ot 9 ceHTabpa 2015 r. oTKasaHo B nepegaye
KaCcCaLMOHHOM Kanobbl 417 PacCMOTPEHMA B CyAebHOM 3acejaHNM cyAa KacCalMOHHOM MHCTaHLMU. MTPUMEHUTENBHO K
ctatbe 387 MK P® ocHOBaHWMM A/1A HECOFNAcKA C OTKa3OM B Nepeaaye KacCalMOHHOM Kanobbl 414 pacCMOTPEHMUA B
cynebHom 3acelaHUM cyZia KaCCauMOHHOM MHCTaHLMM, OTMEHbI B COOTBETCTBMM € YacTbto 3 cTatbm 381 MK PO yKaszaHHoOro
onpeaeneHua CyabW U Nnepesadm KaccaumoHHOM XKanobbl A58 paccMoTpeHus B cyaebHom 3aceaaHmm CyaebHon Konnermm
no rpakgaHckum genam BepxosHoro Cyaa [PD] He umeeTca" (cm. c. 107).

E.11. 30 Hoabpsa 2015 r. AO "YepHomopTpaHcHedTb" Nnogano Ha umsa MNpeacepatens BepxosHoro Cyaa PO goKkymeHT,
Ha3BaHHbIM "}Kanoboi o nepecmoTpe cyaebHbIX MOCTaHOBAEHWI B MOPAAKE HaA30pPa B LieAX YCTPaHEeHMS
dyHAAMEHTaIbHbIX HAPYLLUEHUM HOPM MaTepUaabHOIo M NpoLeccyasbHoro npasa (B nopaake ct. 391.11 MK PP)", 8
KOTOPOM NPOCMI0 BHECTU B Npe3nanym BepxosHoro Cypa PO npeacrasieHne 0 nepecMmoTpe NOCTaHOBIEHNUA Npe3nanyma
Kpaesoro cyaa ot 10 ntona 2015 r., anennaumMoHHOro onpegeneHma cyaebHomn Konnermm kpaesoro cyaa ot 07 oktabps
2014 r. v peweHuna paMoHHoro cyaa ot 30 aBrycta 2013 r. (cm. c.c. 108—122). B sT0l4 Kanobe Tak:ke 6blM Ha3BaHbl Bce
OCHOBaHMA, Mo KoTopbiM 16 dpeBpansa 2016 r. CyaebHaa konnernsa BepxosHoro Cyaa PP otmeHnna noctaHoB/ieHMe
npesnanyma kpaesoro cyaa ot 10 utoHs 2015 r. v anennauMoHHoe onpeaesieHne cyaebHom Koanermm Kpaesoro cyaa ot
07 okTabps 2014 r. (cm. c.c. 112—119 n n. E.16 HUKe).

E.12. 12 aHBapa 2016 r. AO "YepHomopTpaHcHedTb" HanpaBuio B BepxoBHbln Cya PP Tenerpammy, B KOTOPOM yKasano,
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UsnoxeHue pakros (npogonKeHue)

57.
YTO Xanoba, nogaHHaa 30 HoA6pA 2015 r., oWMBOYHO NOMMEHOBaHA KaK HaA30pHasA, NPOCU/IO CYMTaTb ee KacCaLMOoHHOM

M paccmoTpeTb B cyaebHom 3acegaHuun CyaebHol Konnernun BepxosHoro Cyaa PO (cm. c. 123).

E.13. 22 aHBapa 2016 r. cyaba BepxosHoro Cyaa P® lNopwkos B.B. cBonm onpegeneHnem ucnpasma Onucky,
OONyLEeHHY0 UM B onpeaeneHnn ot 09 ceHTabps 2015 r., B onucaTesIbHOM YacTu KOTOPOro 6bl/10 yKa3aHo "3aasutenamn’
BmecTo "3aasutenem" (cm. c. 125).

E.14. 02 peBpans 2016 r. 3amectutenb Mpeacenatena BepxosHoro Cyga PO Hevaes B.U. cBonm onpegeneHnem
OTMEeHMA onpeaeneHme cyabm BepxosHoro Cyaa PP Mopwkosa B.B. ot 09 ceHTabpa 2015 r. B pegakuum onpeneneHns ot
22 aHBaps 2016 r. M nepesan KacCauMoHHYto Xanoby AO "YepHomopTpaHcHedTh" 415 pacCMOTPEHUs B 3acefaHum
Cyne6bHoi konnerun BepxosHoro Cyga P® (cm. c. 130).

E.15. 16 dpeBpana 2016 r. CyaebHan konnerma BepxosHoro Cyaa PO cBoMm onpegeneHMem oTMEHWIA NOCTaHOBAEHUNE
npesunguyma kpaesoro cyga ot 10 mtoHa 2015 r. n anennaumoHHoe onpeaeneHme cyfebHoM Koanernm Kpaesoro cyaa ot
07 okTabps 2014 r. M HanpaBWIa 4e/10 HA HOBOE PACCMOTPEHME B CYA aneNNsLLMOHHOM MHCTaHUMK (cm. c. 141).

E.16. PelueHrMe MOTUBMPOBAHO creaytowmm obpasom (cm. c.c. 136—140):

E.16.1. "YpoBneTBopsas TpeboBaHuA [3aaBUTENA] <...>, Cy4 NEPBON MHCTAaHLUMM, COCNABLUMCL Ha NONOXKEHMUA cTaTbk 35
3emesibHOro KogekKca [P®], ykasas, YTo OCHOBaHMEM MPU3HAHUA 3a [3asBUTeNIemM] NpaBa COBCTBEHHOCTU Ha 3eME/IbHbIM
YYaCTOK ABAAETCA NpUobpeTeHre UM 06EKTOB HEABUKMMOCTM, HAXOAALLMXCA HA STOM y4acTKe.

E.16.2. C TaKMM BbIBOAOM COT/1IAaCKJ/ICA U cy A, aneNIALMOHHOMN MHCTaHLUM.

E.16.3. Mexay Tem AaHHble BbIBOAbI MPUMEHUTE/IbHO K 0OCTOSATENbCTBAM HACTOALLEro Aesa cAenaHbl CyaebHbiMK
WMHCTAHLMAMM C CYLLECTBEHHbIMM HAPYLLUEHWUAMM HOPM MATEPUANBbHOTO Npasga. <...>

E.16.4. Mo cmbicAy <...> HOPM MaTepPMANbHOrO NpaBa U pasbAcHeHU NneHyma BepxosHoro Cyaa [PP], Heobxoanmbimu
YCNIOBUAMM AN1A BOSHUKHOBEHMUA NPaBa COOCTBEHHOCTM HA 3eME/IbHbIM Y4ACTOK NO YKAa3aHHOMY CYyAaMM OCHOBaHMIO
ABnAeTcA npmobpeTeHne 06bEKTA HEABUKMMOCTM, PACNONOKEHHOIO Ha 3eMe/IbHOM y4acTKe, KOTOpbI HeobxoaAnm Ana
MCNO/b30BaHUA AaHHOrO 06bEeKTa HEABUMKMMOCTU, U HAZIMYME TOCYSAPCTBEHHOM perncTpaumm nepexosa npasa
COBCTBEHHOCTM HA COOTBETCTBYHOLLUMIA 3eME/IbHbIN YHACTOK.

E.16.5. B oTCyTCTBME rOCYAapCTBEHHOM PErMCTPaALLMM Nepexosa NpaBa COOCTBEHHOCTM Ha 3eMe/IbHbI Y4acTOK NpU3HaHKe
npaBa cO6CTBEHHOCTU Ha Hero B cyaebHOM nopsaaKe BO3MOXKHO NPU YCI0BUU HaANYMA OObEKTA HEABUMKMMOCTH, ANA
MCMONb30BAHMUA KOTOPOro HEOOX0AMM COOTBETCTBYIOLWMI YHACTOK. <...>

E.16.6. <...> [[]px coBepLUEHMM U UCNONHEHUM CAENKM KYNAN-NPOAAMKM KENE3HOLOPOKHbIX NOAbE3AHbIX NYTEN MeXay
OAO "TuxopeugrcHab" u [3aaBuTeNEM] BONpOC O Kynae-npoaaxe 3eMe/IbHOro y4acTKa A0roBOpPOM paspeLleH He 6bin,
nepexof npaBa CO6CTBEHHOCTM Ha COOTBETCTBYIOLMIA 3eME/IbHbIN YY4aCTOK (YacTb 3eMe/IbHOMO y4acTKa) B YCTaHOBAEHHOM
3aKOHOM MopAgKe He 3aperMcTpUpoBaH.

E.16.7. B BO3parkeHMAX Ha UCK <...>, a TaK}Ke B NogaHHOM B Npe3nanym KpacHO4apCKOro KpaeBoro cy4a KaccalMOHHOM
)anobe <...> AO "YepHomopTpaHcHedTb" yKa3biBano Ha TO, YTO HA MOMEHT NPOBeAEeHMA TOProB U NpuodbpeTeHns [Mm]
CMNOPHOro 3eMe/IbHOro y4acTKa U, COOTBETCTBEHHO, HA MOMEHT PAaCCMOTPEHUA CNopa CyA0oM <...> MPUHaANexalme
[3anBuTENIO] }KENE3HOLOPOKHBIE MOAbE3AHbIE NYTU <...> HA AAHHOM 3eMe/IbHOM Y4acTKe OTCYTCTBOBAN.

E.16.8. B o6bocHoBaHMe 3Tnx gosogoB AO "YepHomopTpaHcHedTb" cCblNasioch Ha BCTYNMUBLUME B CU/TY MOCTAHOB/IEHUSA
apbUTPaXKHbIX CYA0B MO Aey, N0 KOTOPOMY Y4acTBOBA/IM Te e AnLa.

E.16.9. B cuny yactn 3 ctatbm 61 [[TIK PD] npu paccMoTpeHUn rpa*kaaHCKoro aena obcToaTe1bCTBa, YCTaHOBAEHHbIE
BCTYMUBLUMM B 3aKOHHYIO CUY pelleHneM apbuTpaKHoOro cyaa, He A0KHbI 40Ka3bIBAaTbCA M HE MOTYT OCNApMBaATbLCA
NINLAMM, €CIM OHM Y4ACTBOBA/IM B AeNie, KOTopoe OblNo paspelleHo apbuTpaKHbIM CYA0M.

E.16.10. C y4eTOM M3/10XKEHHOIO NPU PAaCCMOTPEHUM KacCaUMOHHOM Xanobbl AO "YepHomopTpaHcHedTh" y Npe3nanyma
KpacHoaapcKoro KpaeBoro cyaa MMennch npeaycmoTtpeHHble ctatbeit 387 [[TIK PP] ocHoBaHMA 418 OTMEHbI
COCTOABLUMXCA CYAEOHbIX MOCTAaHOBAEHMI CYA0B NEPBOM U anenNsLMOHHON MHCTAHLUMN <...>.

E.16.11. Mexay Tem npe3nanym KpacHoaapcKoro Kpaesoro cyaa <...> 0643aHHOCTU cyAa KacCauMOHHOM MHCTaHLUK
<...> He BbIMOJIHUA U, KPOME TOTFO, CaM JONYCTUA CYLLECTBEHHYIO OLIMOKY B NPUMEHEHUN HOPM MaTepmaabHOro Npasa,
YKa3aB, YTO OTCYTCTBME OOBEKTOB HEABUMKMMOCTM HA MOMEHT Pa3peLLeHUs Crnopa O NPM3HAHMM NpaBa COBCTBEHHOCTM Ha
3eMe/bHbI Y4aCTOK He MMeeT 3HaYeHMA N AOCTAaTOYHbIM ABAAETCA TO/IbKO TO, YTO OHM CYLLECTBOBAN HA MOMEHT
npuobpeteHuax ux [3assutenem] 8 2002 roay <...>.

E.16.12. He gaHo oueHKM npesnanymom KpacHOAapCKOro KPaeBoro cyAa TakKe A0BOAAM KAacCaLMOHHOM Kanobbl AO
"YepHoMopTpaHCHedTb" 0 HapyLWeHUN Cyaamm NepBOM U anenaLMOHHON MHCTaHLMIA OCHOBHbIX MONOXEHMUM
rpaAaHCKOro 3aKoHOAAaTeNbCTBA O A06POCOBECTHOCTU U HEAOMYCTUMOCTHM 310yNOTPebAeHMA NPaBOM (NMYHKTbI 3, 4 cTaTbu
1, ctatba 10 [TK PD]) <...>.

E.16.13. Tak, AO "YepHomopTpaHcHedTb" cCblNanoch Ha TO, YTO OHO A0HPOCOBECTHO M OCMOTPUTENLHO NpMObpeno Ha
OTKPbITbIX TOPrax 3eMe/ibHbI Y4aCTOK Yy /1MLLa, Ybe NPaBo 6bla10 Hagnexalwmm obpasom 6e3 Kaknx-nmbo obpemeHeHui
3aperncTpupoBaHoO B [e4MHOM rocyfapCTBEHHOM peecTpe NpaB Ha HEABUMKMMOE UMYLLECTBO U CAE/OK C HUM],
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U3noxeHue paKkToB (NpogonKeHue)

58.
npeasapuTebHo y6eamBLIUCD <...> B TOM, YTO 3€Me/IbHbIN Y4aCTOK Ha MOMEHT NpuobpeTeHms B AeNCTBUTENBHOCTU Bbin

cB060OAEH OT KaKNX-TM60 06BEKTOB HEABUMKMMOCTH, <...> B TO BPEMA KaK [3asBUTENb], CCblNatoWMiAca Ha npuobpeTeHne
npaB Ha CMOPHbIN yyacTok B 2002 roay, B Te4eHME AINTE/IbHOTO BPEMEHU KaKUX-1MB0 AeNCTBUIA MO perucTpaumm npas Ha
3eMe/1bHbIM Y4aCTOK He NpeAnpPUHMMA, PaBHO Kak U Mep MO COAEPKAHMIO 3TOrO y4acTKa, a TaKkKe No UHGOPMMPOBaHMIO
APYrMX YYaCTHUKOB rpa*KgaHCKoro o6opoTa 0 CBOMX NPaBONPUTA3AHUAX HA 3TO MMYLLLECTBO, @ HAaNpPOTMB, IBAAACH
3aKOHHbIM NpeacTaBUTeENEeM Kpeantopa B npoueaype 6aHkporctea OO0 "XnebHaa 6a3a "TuxopeukcHab", npeabasma UCK
WLWb NOCAEe ynnaTbl NOKynaTenem semesibHoro yyactka [-] AO "YepHomopTpaHcHedTh" AeHEeXKHOM CyMMmbl, BolleALlel B
KOHKYPCHYH Maccy A0/KHUKA - BaHKpoTa.

E.16.14. Mexay Tem cyabl NepPBON N anennALMOHHOM MHCTAHLMN NPUBEAEHHbIE BbllLe HOPMbl MaTePUabHOrO NpaBa K
OaHHbIM 06CTOATENBCTBAM HE MPUMEHUN.

E.16.15. YKa3aHHbIM A0BOAaM KacCalUMOHHOM Kanobbl AO "YepHomopTpaHcHedTh" npesmanym KpacHoaapckoro
KpaeBoro cya Kakoi-nmbo oueHKU He Jas, B TO BPpeMsA KaK OHM SBAAIUCLE OCHOBAaHMEM A1 OTMEHbI COCTOSBLUMXCA MO
aeny cyaebHbIX NOCTaHOBNEHUNA.

E.16.16. MNpu Takmx obcToAaTenbcTBax CyaebHas Konnerns no rpaxkgaHckum aenam BepxosHoro Cyaa [PD] HaxoauT, uto
npesuanymom KpacHoO4apCcKOro KpaeBoro cyAa npu pacCMOTPEHUM KacCalMOHHOM Xanobbl "YepHomopTpaHcHedTh"
O0NYyLLEHbI CYyLLECTBEHHbIE HAPYLLIEHMA HOPM MaTepUabHOro NpPaBa, B CBA3M C YeM MOCTAaHOBAEHME NPE3nANyma
KpacHopapckoro Kpaesoro cyaa ot 10 nioHa 2015 r. nognexkmt otmeHe. <...>

E.16.17. C yueToM TOro, YTO U3/10}KEHHbIE BbllLe OCHOBaHMA A5 YAO0BAETBOPEHMA NOAAHHON B MPe3nanym
KpacHo4apCcKoro KpaeBoro cyaa KaccalMOHHOM Kanobbl YyCTaHOB/EHbI, Yy4UTbIBAA AJUTEIbHOCTb PACCMOTPEHUS
HaCTOALLEro Aena, a TakkKe HeobxoAMMOCTb COHNt0AEHMA PAa3yMHbIX CPOKOB CYA0MNPON3BOACTBA <...>, CyaebHasa Konnerns
no rpakgaHckum aenam BepxosHoro Cyaa [PD] HaxoanUT HyKHbIM <...>, He NepeaaBas 4e/10 Ha HOBOE KacCalMOHHOe
pPacCMOTPEHME B AaHHYIO CyAeOHY0 MHCTaHLMIO, MPUHATb HOBOE CyaebHoe NOoCTaHOBEHME MO KacCaluMoHHOM Kanobe AO
"YepHomopTaHcHedTL", KOTOPbLIM anenNsUNMOHHOE onpeaeneHue cyaebHoM KoMerMm no rpaxkaaHckMm gesam
KpacHoaapckoro Kpaesoro cyaa ot 7 oktabpa 2014 r. OTMEHUTb C HanpaBAeHMEM Ae/1a Ha HOBOE PacCMOTPEHME B Cy A,
anennAuMOHHOM UHCTaHLMUK" .

E.17. B oTBET Ha BO3paxKeHuA 3aaBUTENA O HE3AKOHHOCTM Nepeaayn KaccaunmoHHoM Kanobbl AO "YepHomopTpaHcHedTh"
ONA paccMoTpeHns B cyaebHom 3acegaHum CyaebHoi konnermm BepxosHoro Cyaa P®, nocKo/ibKy paHee 3amecTuTesb
Mpeacenatena BepxosHoro Cyga PP paccmoTpen aHanorMyHoe obpalleHme 1 0TKasan B ero y40BAETBOPEHMH, B TO BPEMA
KaK NoBTOpHOe obpauieHue K Mpeacenatento BepxosHoro Cyaa PP Ha ocHoBaHMM NyHKTa 3 cTaTby 381 MK PP He
npeaycMoTpeHo, B onpeaeneHum ot 16 ¢espans 2016 r. ykasaHo cneaytouiee (cm. c.c. 140—141):

E.17.1. "[N]ocne BbiHeceHUA cyabeli BepxoBHoro Cyaa [PP] onpeaeneHus ot 9 ceHTabpsa 2015 r. 06 oTkase B nepenaye
KaccauuoHHOoM Xanobbl AO "YepHomopTpaHcHedTh" ANnA paccMOTpeHUA B cyaebHOM 3aceaHnm Cyaa KaccalMOHHOM
MHcTaHumm AO "YepHomopTpaHcHedTh" B yCTaHOBAEHHbIM YacTbto 2 cTaTbn 376 [[TIK PD] cpok noaano B BepxosHbiit Cya,
[P®D] xkanoby c npocbboli 06 OTMEHE NOCTaHOBAEHUA Npe3ngmMyma KpacHogapcKoro Kpaesoro cyaa ot 10 mioHs 2015 r.,
MMEHYS JaHHYI0 }Kanoby Hag30pHOM.

E.17.2. OgHako Bnocneacteumn AQO "YepHomopTpaHcHedTb" NogaHo 3asBAEHME O PACCMOTPEHUN AAHHON Kanobbl B
KacCauMOHHOM MopsaKe.

E.17.3. B cBAA3M € cobtogeHneMmM 3aaBUTENEM YCTAHOBAEHHbIX A8 KaCCaLMOHHbIX ¥Kan06 TpeboBaHM K CPOKY MX Nogauu,
K ux popme 1 cogeprkaHuto, NnepBoHaYaibHoe HaMMeHOBaHWE AaHHOM Xanobbl Kak HaA30PHOM Camo No cebe He MOXKeT
CNYyXUTb GopMasbHbIM NPEensaTCTBUEM N5 Peanm3aunmn npaBa 3asaBUTENA Ha KacCcalMoHHoe 06KanoBaHue cyaebHbix
NOCTAHOBNEHUN.

E.17.4. Onpegenenue ot 2 despana 2016 r. npuHaTo 3amectutenem MNpepcenatena BepxosHoro Cyaa [PP] B
COOTBETCTBMU C NOJTHOMOYMAMMU, NPEaYyCMOTPEHHbIMU YacTbio 3 cTaTbm 381 [[TIK P®], n c cobatogeHnem cpokos,
YCTQHOBJ/IEHHbIX JAHHbIM KOAEKCOM.

E.17.5. Mucbmo 3amectutens MNpeacenatens BepxosHoro Cyaa [PP] ot 23 okTabpsa 2015 r. B agpec AO
"YepHomopTpaHcHedTb", Ha KOTOpPOE ccblnaeTcs [3aABUTENb], MO 3aKOHY HE ABASETCA 0OCTOATENBCTBOM, UCKIOYAOLWLMM
npMMeHeHue noJsioxKeHui yactun 3 ctatbm 381 [[TIK P®]. Kpome TOro, AaHHoOe NnMcbmo 0To3BaHO 25 sHBaps 2016 r. B cBs3u
C BHeceHunem onpeaeneHnem cyabmn BepxosHoro Cyga PP ot 22 aHBapsa 2016 r. usmeHeHU B onpeaeneHne B 9 ceHTabps
2015 r. 06 oTKa3e B nepeaye KaccaumMoHHOM Kanobbl AO "YepHomopTpaHcHedTh" A8 paccmoTpeHun B cyaebHom
3acedaHumM cyaa KacCauMOHHOM MHCTaHUMK" .

E.18. MaTepuanbl rpaxkAaHCKOro Aena He COAEePKaT UHbIX AOKYMEHTOB, KOTOpble Kacanucb 6bl 0T3bIBa 25 sHBapa 2016 T.
nucoma 3amectutena Mpeacepatens BepxosHoro Cyaa P® ot 23 okTaAbps 2015 .

E.19. 12 masn 2016 r. cyaebHan Konnerma Kpaesoro cy4a CBOMM aneniauMOHHbIM onpeaeneHMemM OTMEHMUAA peLLleHNe
panoHHoro cyaa ot 30 aBrycta 2013 r. B YacTu yaoBneTBopeHus TpeboBaHMM 3aaBUTENSA M NPUHS/IA HOBOE peLleHue,
KOTOPbIM OTKa3a/a B yA0B/NE€TBOPEHUN 3TUX TpeboBaHMi (cm. c.c. 177—178).

- y6e,ﬂ,MTECb, YTO cogepKallanaca 34ecb VIHCbOpMaLI,Mﬂ HE BbIXOAUT 3a PaMKKM OTBEAEHHbIX CTPaHUL, -
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59. Cratba
Cratba 6 § 1 KOHBEHUMM 1 CcTaTbA

1 Mpotokona Ne 1 kK KoHBeHUuuu:
OTmeHa BepxoBHbim Cygom PO -
B OTCYTCTBME ONpPAaBAbIBAOLLMX
3T0 GyHAAMEHTANbHbIX
HapyLeHU - anennAaLMOHHOrO
onpegenerHnsa KpacHogapckoro
KpaeBoro cyaa ot 07 oKktabpa
2015 r., B pe3ynbTaTe Yero TaKxe
nepecTtano 6biTb OKOHYATEbHbBIM
M 3aTem BblJI0 OTMEHEHO MO
OCHOBaHMAM, Ha KOTOpble
baKTUYeCcKM NpPAMO yKasan
BepxoBHbIt Cya, PO, BbIHECEHHOE
B NO/1b3y 32ABUTENA peLleHne
TuxopeLKoro patoHHoro cyaa ot
30 asrycta 2013 r., npM3HaBLee
33 HUM NpaBo COBCTBEHHOCTM HA
3eMme/IbHbll y4acTOK 1
co3faBluee TEM CaMbiM
MMYLLLECTBO MO CMbICAY cTaTby 1
Mpotokona Ne 1 Kk KoHBeHLUMK
(cm. Vasilopoulou v. Greece, no.
47541/99, § 22, 21 March 2002,
and Malinovskiy v. Russia, no.
41302/02, § 43, ECHR 2005-VII
(extracts)).

[MoAacHeHuA
F.1. Mo meHbwen mepe ¢ 09 ceHTAbpAa 2015 r., koraa cyabs BepxosHoro Cyaa PP

OTKa3a/ B nepegaye KaccalumMoHHON Kanobbl AO "YepHomopTpaHcHedTs" ana
pPaccCMOTpEeHUA B 3aceflaHMmM CyAa KacCaUMOHHOM MHCTaHLUMu, peweHme oT 30 aBrycra
2013 r. v anennauMoHHoe onpegeneHne ot 07 oktabpa 2015 r. AOMKHbI CUMTATLCA
OKOHYaTenbHbIMM (res judicata), NOCKONbKY OHM BCTYNWUIM B 3aKOHHYHO culy, Bblan
ncyepnaHbl Bce 3pPeKTUBHbIE CPeACTBA MPABOBOM 3aLLMUTbI - MO CMbICAY cTaTbmn 35§ 1
KOHBEHLMM - OT HAPYLLEHUIA, KOTOPbIE MOT/N BbITb AOMNYLLEHbI NMPU UX BbIHECEHUM (CM.
Sergey Zolotukhin v. Russia [GC], no. 14939/03, §§ 107—ECHR 2009; Penias and Ortmair
v. Austria, no. 35109/06 and 38112/06, §§ 55, 60, 62—69, 18 October 2011), AO
"YepHomopTpaHcHedTb" 0cTanock A4OCTYNHO TONbKO 0bpalleHue K MpeaceaaTento
BepxosHoro Cyaa PO ¢ KaccaumoHHOM ¥anoboi Ha ocHoBaHWM NyHKTa 3 ctaTtbu 381 MK
P® nnbo c Hap3opHOM XKanobon Ha ocHoBaHuK ctatbr 391.11 MK PP, nogaya KoTopbIx
6blna NpusHaHa Cya0M UCKNKOUMTENbHBIM CPEACTBOM NPaBOBOM 3almTbl (cM. Abramyan
and Yakubovskiye v. Russia (dec.), nos. 38951/13 and 59611/13, §§ 81—82, 12 May
2015), v peyb He naet 06 04HOM U3 TeX Cy4aeB, KOraa oTMeHa cyaebHOro akTa B
paMKax obpaLLleHUs K UCKAUYUTENBHOMY CPeACTBY NPAaBOBOM 3aLWMTbl Aaxe B
oTcyTcTBME DYyHAAMEHTA/IbHbIX HAPYLLUEHUI COBMECTUMA C MPUHLIMIOM NPaBoi
onpeaeneHHOCTH, MOCKOJIbKY aneanaumoHHoe onpeaeneHme bbl1o OTMEHEHO B
pe3ynbTaTe peannsalmm HeorpaHMyYeHHbIX NoaHomoumni MNpeacepatena BepxoBHoro
Cyna P® n ero 3amecTtuteneit No oTMeHe onpeaeneHuns cyabu Toro e cyaa ob oTkase B
nepegaye KaccaLuMoHHOM Kanobbl A5 PACCMOTPEHUS B 3aceaHuM CyAa KacCaLMOHHOM
WMHCTaHLMN, OTMeYeHHbIX CyA0M B KaYecTBe O4HOM U3 KAOYEBbIX COXPaHAOLLMXCA
npobaem NnepecmoTpa BCTYMUBLLUX B 3aKOHHYIO CUAY cyaebHbIx akToB (cMm. Abramyan
and Yakubovskiye v. Russia, § 81), n cootBeTcTBylOLLan }kanoba Ha uma MNpeacenarens
BepxosHoro Cyga P® 6bina nogaHa 30 Hoabpa 2015 r. c nponyckom - Ha 57 aHen -
npeaycmoTtpeHHoro MK PO wectnmecayHoro cpoka Ha obpalleHue B cyapl
KaCCaLMOHHOW MHCTaHUMK, nctekwero 04 oktabpa 2015 r., AaxKe ecamn yBeanYmTb ero Ha
BPEeMS PacCMOTPEHMA KacCalMOHHbIX Xanob (4 mecaua u 26 aHel, 10 aHel u 22 aHA
COOTBETCTBEHHO) M MPUHUMATb NPU 3STOM BO BHUMAHWE HU, KOTOPbIMM 3TU KaNobbl
[ATUPOBaHbl, @ HE AHM UX OTMPABKM AW NOCTYNJEHUA B COOTBETCTBYOLWMI cy, (CM.
Trapeznikov and Others v. Russia, nos. 5623/09, 12460/09, 33656/09 and 20758/10, §§
29—39, 5 April 2016). B pe3ynbTaTte, B OTANYME OT NPUMEPOB, NPEACTAaBAEHHbIX
B/IACTAMM B pamMKax pasbupartenbcrsa no geny Abramyan and Yakubovskiye v. Russia (§
79), co aHa BbiHeceHua 07 okTabpsa 2014 r. anennsaunMoHHOro onpeaeneHma cyaebHom
KOAnernein Kpaesoro cyga U 4o AHA ero oTmeHbl 16 dpespansa 2016 r. npoLwao HamMHoro
60/blle 04HOro roAa: OAMH rof, Yetblpe mecAua n 10 aHelt. MOCKONbKY B ciyyae
pPaccMOTPEHUs KacCaLlMOHHOM Kanobbl B cyebHOM 3aceiaHumM Npe3namyma
PervoHasbHOro cyAa WeCcTUMECAYHbIA CPOK Ha NOAAYy KacCalMOHHbIX ¥Kanob,
npeaycMoOTPEeHHbIN YacTbto 2 cTaTbk 376 MK PP, pakTMYECKM HAYMHAET NCYUCNATLCSA
3aHOBO. B oT/1Mume ot Toro, 13 Yero ncxoamn Cya npu oueHke aPpPeKTUBHOCTM HOBO
Kaccauuu 1M BONpPeKM HanncaHHoMy B NyHKTe 8 MNocTtaHoBneHus NneHyma BepxoBHOro
Cyna P® ot 11 aekabpa 2012 r. Ne 29 "O npMMeHEHUN Cy[aMU HOPM FPaXKLaaHCKOro
NpoLLeCcCyasbHOr0 3aKOHOAATENbCTBA, PETYANPYIOLLMX MPOM3BOACTBO B Cyae
KaCCaUMOHHOM MHCTAHUMN": "LLIeCTUMECAYHbIN CPOK AJ1A KAaCCaLMOHHOIO 06XKaioBaHuMA
BCTYMUBLUNX B 3aKOHHYIO CUAY CyAebHbIX MOCTAHOBAEHWUI ABAAETCA e4AMHbIM AN
06’KanoBaHUA cyaebHbIX MOCTaHOBAEHMI B KaccaumMoHHOM nopaake”. Mpu atom aHanms
npakTUKkKn BepxosHoro Cyaa P® nokasbiBaeT, YTO 3TO HE eAUHUYHbBIN cayyait (cMm.,
Hanpumep, onpeseneHna CyaebHoN Konnermm no rpaxKaaHckMm genam BepxosHoro
Cyna PO No 78-KIr14-18 o1 07 okTabpna 2014 roaa, Ne 58-Kr14-7 ot 12 asrycta 2014
roga, No 43-Kr14-1 ot 11 mapta 2014 roga n Ne 7-KI'15-7 ot 15 ¢pespana 2016 roaa).
Takum obpasom, gaxe B c/iyyae, Korga npesvanym perMoHasbHOro cyaa octaBaseT
06’Kan0BaHHbIE B HEFO BCTYMMBLUME B 3aKOHHYIO CUY cyaebHble akTbl 6€3 U3MeHeHMs,
KaK 3T0 6bIN10 B CyYae 3as8BUTENSA, LLECTUMECAYHbIN CPOK Ha MOBTOPHOE 06KasoBaHMe
B KaCCaLMOHHOM NOPAAKE 3TUX XKe CyAeOHbIX aKTOB BMECTe C MOCTAaHOB/IEHUEM
npesnanyma permoHasbHOro cyAa Ha4MHaeT UCYUCAATLCA 3aHOBO.
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MU3noxeHre nmeBLLUMX MeCTO HapyLueHuii KoHBeHUmn unm NMPoToKo/I0B K Hell U NoATBep KAaloLWwmX 40Bo40B (NpoaonKeHue)

60. CraTtba

[MoAacHeHunA
F.2. HpOMe TOro, anennAaunoHHoOe onpeageneHme, BbiIHeCeHHOE B NOJ1b3y 3aABUTENIA,

6bl10 OTMEHEHO NO pPe3y/ibTaTaM PAacCMOTPEHMA NOBTOPHOM KacCaLMOHHOM Kanobbl AO
"YepHomopTpaHcHedTh", NogaHHOM Ha umaA MNpeaceaaTtena BepxosHoro Cyaa PO,
HecMoTpA Ha To, 4To MK P® He npesycmaTpmMBaeT HM NPaBO Ha NOAAYY TaKoM
KaccauMOHHOM anobbl NOBTOPHO, HXM BO3MOXKHOCTU OTMeHbI pelleHus MNpeacepatena
BepxoBHoro Cyga PO nan ero 3amecturens, KOTOpbIM OH OTKa3blBaeT B OTMEHE
onpeaenenusa cyabn BepxosHoro Cyaa PO 06 oTKase B nepegaye KaccalMoOHHOM
anobbl A paccmoTpeHuma B cyaebHoM 3acesaHuum M B Nepeade KaccalMOHHOM
¥anobbl AN PaCCMOTPEHUS B 3aceaHnM CyZa KacCaUuMOHHOMN MHCTaHUUK. [py TOM, YTO
dopma TaKkoro pewwenuna MK PO TakKe He npeaycmMoTpeHa, U GaKTUYECKM OHO
BbIHOCUTCA He B popMe cyaebHOro akTa, a B Gopme NMcbMa, KOTOPOE, KaKk cneayet us
onpegeneHuns ot 16 ¢espansa 2016 r., MOXKHO 0TO3BaTb NO HEM3BECTHLIM U He
npeaycMoTPEHHbIM 3aKOHHOM OCHOBAHMAM M B HEM3BECTHOM NpoLeccyasbHon dopme.
Y10 TEM boee CBUAETENLCTBYET O HAPYLLUEHUMW NPUHLMMA NPABOBOM ONpeaeeHHOCTH.

F.3. bonee TOro, BCe f,0BOAbI, KOTOPbIE 6blM NpuBeaeHbl AO "YepHoMopTpaHCHedTL"
B €ro Hag30PHOM XKanobe, KOTOPYHO OH MO3XKe MOMPOCUI PACCMOTPETL KaK
KacCaLMOHHYIO, C KOTOpbIMM cornacunacb CyaebHana Konnerusa BepxosHoro Cyaa PO,
6b111 paHee B NoNHOM 06beme n3noxeHbl AO "YepHomopTpaHcHedTh" B
KaccaLMOHHOM Kanobe, NoAaHHOM B Npe3nanym KpaeBoro cyza, OCTaBUBLLINIA
BCTYNMBLUME B 3aKOHHYO CUY cyaebHble aKTbl, BbIHECEHHbIE B NO/b3Y 3aABUTENA, 6e3
M3MEHEeHMA, B KacCaLlMOHHOM Kanobe B CyaebHyto kKonneruto BepxosHoro Cyaa PO, B
nepegaye KOTOPOM A/1A PAaCCMOTPeEHUA B cyaebHoM 3acefaHnM Bblo 0TKazaHo
onpegeneHnem Cyabun BepxosHoro Cyaa PO ot 09 ceHTabpsa 2015 r., M B KaccaLMOHHOMN
*anobe, nogaHHoM Ha ums MNpeacepatena BepxosHoro Cyga PP, Ha KoTopyto
3amecTutenb MNpeacepatena BepxosHoro Cyaa PP oTBETUA, YTO OH He yCcMaTpuBaeT
OCHOBAHMI He COTMNaLLATbCA C onpeseneHneM Cyabu TOro e cyaa 0b 0TKase B ee
nepegaye 4nA PacCMOTPEHMA B 3acefaHmm. Takum ob6pa3om, peub MAET O Nofaye
oyepeaHoMn 06bIMHOM Kanobbl Ha BCTYNUBLLME B 3aKOHHYIO CUAY CyAEeOHbIe aKTbl
(appeal in disguise), a He 0 }kanobe Ha AeNCTBUTENbHO dyHAAMEHTabHble HapyLLIEeHWA
(fundamental defects), cnocobHbie onpaBaaTh OTCTYNAEHME OT NPUHLMNA NPaBOBOM
onpeaeneHHocTn. HuYTo B MOTUBMpPOBKe onpeaeneHmsa CyaebHol konnernm
BepxosHoro Cyga P® ot 16 ¢peBpana 2016 r. o6 06paTHOM TaKKe He CBUAETENbCTBYET.
Peub ABHO He MAET HM O NpobHaeMax C NoACYAHOCTbIO, HX O MPOLLeCCyasibHbIX
HapyLeHusx, Tem 6osiee cepbesHbiX, HA 0 310ynoTpPebaeHNN BAACTbIO,
ONpaBAbIBAOLLMX OTCTYNNEHME OT MPMHLMMA NPABOBOM ONpeaeeHHOCTH (CM.
Radchikov v. Russia, no. 65582/01, § 48, 24 May 2007). OeiicteutenbHo, Cya 0THOCUA K
byHAAMEHTaNbHbIM HapYLWEHUAM HEKOTOPbIE 04YEeBUAHbIE OLIMOKN B NPUMEHEHUU
HOPM MaTepuanbHoOro npasa. OAHAKO B JaHHOM Cay4Yae peyb UAET He bonee Yem O
Ha/IMYMM [BYX PA3HbIX TOYEK 3PEHUS MO BOMPOCY O TOM, KaK caeayeT NPUMEHATb HOPMbl
maTepuanbHoro npasa (cm. Ryabykh v. Russia, no. 52854/99, § 52, ECHR 2003-X): umeet
/M 3HaYEHMe N5 paspeLleHNs Cnopa HaMYMe Kene3HOAOPOKHbIX MyTen Ha
3eMe/IbHOM y4yacTKe Ha MOMEHT ero npnobpeteHunsa AO "YepHomopTpaHcHedTh" (1
pPaccMOTPEHUsA Cnopa B CyAe) UK e TONIbKO Ha MOMEHT NPUobpeTeHmA ITUX
KeNesHoA0POXKHbIX NyTen 3aasuTenem B 2002 r., KaKMm 06pa3om A0KHA ObITb y4TeHa
pobpocoBecTHocTb AO "YepHomopTpaHcHedTh" U A0KHbI K BbITb NPUMEHEHbBI HOPMbI
0 310ynoTpebeHnn NPaBoOM CO CTOPOHbI 3aaBuTeNa. HecmoTpsa Ha To, 4To CyaebHas
Konnerns BepxosHoro Cyga P® cocnanacb Ha BCTYNMBLUME B 3aKOHHYO CUY
NMOCTaHOB/IEHWNA apOUTPArKHbIX CYA0B, peyb He naeT 06 oTMeHe aneanALuMOHHOro
onpeaeneHus, BbIHECEHHOTO B NOJ1b3Yy 3aABUTENA, MO NPUYMHE HAPYLUEHUA NPUHUMNA
npaBoBoW onpeaeneHHocTn (cp. Brumarescu v. Romania [GC], no. 28342/95, § 61, ECHR
1999-VIl): apbutpakHble cyabl paccCMaTpMBaIM COBEPLUEHHO MHOW CNOp, a Ha
BblHECEHHbIEe UMW NocTaHoBAeHUA CyaebHan Konnerma BepxosHoro Cyaa P® ykasana
/MW KaK Ha yCTaHOBMBLUME haKTUYECKOEe 0OCTOATENLCTBO, KOTOPOE OHA - B OT/IMYME OT
HUKECTOALMX MHCTAHL MM, UMEHHO 3TUM, MO MHeHUto CyaebHoM Konneruu,
[0MNYCTUBLLMX OLUMOKY - NPU3HAMNA UMEIOLWMUM OpUANYECKOe 3HAUYEHME.

- y6e,ﬂ,MTECb, YTO cogepKallanaca 34ecb VIHCbOpMaLI,Mﬂ HE BbIXOAUT 3a PaMKKM OTBEAEHHbIX CTPaHUL, -



[Mpumep 3anonHeHHOro hopmynsapa xanobbl
B EBponenckun Cya no npaBam yenoseka

EBponeiickuii cya no npaBam yenoseka — Gopmynap anobol ¢ caiita http:/EuropeanCourt.ru 10/13

G. CooTBeTcTBME }KaN106bl YCNOBMAM NPUEMIEMOCTH, YCTAHOBNIEHHbIM cTaTbel 35 § 1 KoHBeHuuun

[na Kaxaoi xkanobbl noaTsepaunTe, 4To Bbl MCNONb30BaNM BCe AOCTYMHbIE U 3P PEKTUBHbIE BHYTPEHHUE CPEeACTBA NPaBOBOM
3almTbI, BKAKOYAA cyaebHoe 063KanoBaHMe, a TaKKe YKaXKUTe JaTbl BbIHECEHUA U NOJTYYEHUA OKOHYATE/IbHOTO peLleHus, YTobbl
nNoATBEPAUTb COBNOAEHME LWEeCTUMECAYHOTO CPOKa.

61. }anoba
CratbAa 6 § 1 KOHBEHLMM 1 CTATbA

1 MpoTtokona Ne 1 K KoHBeHL UM

V|H¢0pMaLl,Mﬂ 06 1Cno/Ib30BaHHbIX cpeacreax I'IpaBOBOVi 3alWnTbl N AaTe OKOHYATe/IbHOro peweHnAa
G.1. B cootBetcTtBuM C [TIK PD 3aaBuTento 6b1/10 AOCTYNHO TO/IbKO obpalleHue ¢

HaA30pHOM Kanoboit Ha onpeaeneHme CyaebHOM KONNErMM NO rPaXKAAHCKMM Aenam
BepxosHoro Cyaa P® ot 16 deBpansa 2016 .

G.2. 15 mapTa 2016 r. 3asBuTeb NOAaN HAA30PHYIO Xanoby, agpecoBas ee
Mpeacenatento BepxosHoro Cyaa PO mn cocnaBluimch Ha NonoXKeHus ctaten 391.1—
391.14 TTIK PO, T.e. Bcex cTateit, Bxoaawmx B rnasy MK PO, perynmpyroutyto
NpPOM3BOACTBO B CYyAe HAaA30PHOM MHCTaHLMK (cm. c.c. 142—163).

G.3. 22 anpens 2016 r. 3aABMTEIO BbIJIO HAaNPaBAEHO NMCbMO Ha Bl1aHKe 3amecTuTens
Mpepcepatena BepxosHoro Cyga PP, ns Kotoporo c/ief0Basio, YTO ero Haa30pHas
»Kanoba b6bla paccMOTPeHa Kak NoaaHHasa Ha ocHoBaHMK cTaTbk 391.11 MK PP, Ha
KOTOPYIO 3aABUTE/Ib TaKKe CCblN1aNCA, U OCHOBAHWUIN AN BHECEHUA NpeACcTaB/NeHUA B
Mpe3ngmym BepxosHoro Cyaa PO He ycmaTtpuBaeTca (cm. c. 164).

- YbeguTech, UTo coaepsKalllanca 34ecb MHPOPMaLMA He BbIXOAUT 33 PaMKM OTBEAEHHOW CTPaHMLLbI -




[Mpumep 3anonHeHHOro hopmynsapa xanobbl
. . B EBponerickuii Cyn no npasam Yernoseka
EBponeiickunii cyg no npaBam YenoBeka — GopmMynsp Kanobbl ¢ caiiTa http://EuropeanCourt.ru 11/13

62. Pacnonaraau unu pacnonaraete i Bbl KakKnm-1nbo cpeCcTBOM 3aLLUTbI UM 063KanoBaHUS, () Da
KOTOpPbIM Bbl He BOCNO/1b30BaINCh?
P @ Her

63. Ecan Bbl oTBeTMAM «[da» Ha NpeablayLimii BOMPOC, YKaXKUTE, KaK1e CpeacTBa 3aluTbl UM 06xKanoBaHMA Bbl He MCNo/ib30Ban, U

06bACHUTE noyemy.

H. Apyrue npouenypbl MexXAyHapoaHOro pasbupartenncraa (Mpu HaIMUMK TAaKOBbIX)
64. Nopasanu n Bbl Kakyo-1Mb60 13 BbILLEN3NOKEHHbIX ¥Kanob B Apyrve opraHbl MexXAyHapoAHOro () fba

pa3bupaTenscTBa UK yperyanmposaHusa? ® Her

65. Eciv Bbl oTBeTMAM «[a» Ha NpeablayLinii BONpoc, galTe KpaTKoe onucaHue npoueaypbl (Kakue kanobbl 6bi11 NogaHbl, Ha3BaHWe

MeXAYHapoAHOro opraHa, 4aTta 1 CyTb MPUHATOIO PeLleHus).

O fa
(@ Her

66. Moaasanu v Bbl (T.e. 3aABUTENb) paHee Apyrue Kanobbl B EBponenckuii cy no npasam YesoBeKka?

67. Ecnm Bbl otBeTUAM «[la» Ha NpeapblayLIMiA BONPOC, YKAXKUTE HUMKE UX HOMep/HoMepa.
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I. CNUCOK NpunoxkeHnm

12 /13

MpunouTe NONHbIE U KAYECTBEHHbIE KOMUU BCEX AOKYMEHTOB. MpunoxeHHble JOKYMeHTbI He 6yayT Bam Bo3palleHbl, NO3TOMY B
Bawmnx nHtepecax npuaoXutb Konum, a He opurnHanbl. Bbl JOJ/TKHbI:

- Pa3NoOXKUTb AOKYMEHTbI OTAENbHO MO KaXKA0My NpoL,eccy B XpOHO/I0rMYECKOM NopsAaKe;
- nocneA0BaTe/IbHO MPOHYMEpPOBaTb CTPAHULLbI; @ TaKKe
- HE ckpennsiiTe, He CKNieMBaiTe U He CLUMBAITE JOKYMEHTbI.

68. B nosie HUKe NepeduncanTe B XpOHONIOTMYECKOM NOPAAKE MPUIOXKEHHbIE AOKYMEHTbI C X KPAaTKUM OMUCaHUEM. YKaXKUTe HoMep
CTPaHMLLbI, HA KOTOPOW MOYKHO HaWUTU KaKabl LOKYMEHT.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

Konus pewenna Tuxopeukoro paoHHoro cyaa KpacHogapckoro kpas ot 30 asrycra 2013 r. no geny Ne 2-243/13,
KOTOPbIM UCK 3aaBUTeNA BblN yA0BNETBOPEH YAaCTUYHO

Konua anennaumMoHHoro onpeaeneHuns cyaebHon Konaermm no rpaykaaHckum genam KpacHo4apcKoro Kpaesoro
cyaa oT 14 Hosbpa 2013 r. no aeny Ne 33-23821/13, koTopbim peweHmne ot 30 asrycta 2013 r. 66110 OTMEHEHO
Konus onpeaenenuns CyaebHol Koanernm no rpaxgaHckum genam BepxosHoro Cyaa PO ot 26 asrycrta 2014 r. No
18-Klr'14-69, koTopbiMm anennauMoHHoe onpegeneHune ot 14 Hoabpa 2013 r. 6b1710 OTMEHEHO

Konua anennsumMoHHOro onpeaeneHus cyaebHoi Konnermm no rpaskaaHckum genam KpacHo4apcKoro Kpaeesoro
cyaa ot 07 oktabpa 2014 r. no geny Ne 33-20938/14, octasusluero pelieHune ot 30 asrycta 2013 r. 6e3 nsmeHeHuUA
Konua KaccaumoHHoM xanobbl "YepHomopTpaHcHedTH" 0T 16 AHBapA 2015 r., agpecoBaHHON Npe3nanymy
KpacHozapckoro Kpaesoro cyaa

Konua nocraHoBneHua npesmgmyma KpacHogapcKoro Kpaesoro cyaa oT 10 noHa 2015 r. Ne 44r-692, KoTopbim
peweHwue ot 30 aBrycta 2013 r. n anennaunoHHoe onpegeneHue ot 07 okTAbps 2014 r. octaBneHbl 6e3 N3meHeHus
Konus KaccaumoHHol *kanobbl "YepHomopTpaHcHedTn" oT 31 asrycra 2015 r., agpecosaHHol CyaebHol Konnermm
no rpa*kaaHckum genam BepxosHoro Cyaa PO

Konus onpeaenenus cyabm BepxosHoro Cyaa P® ot 09 ceHTabpsa 2015 r. Ne 18-KI14-69, KoTopbim
"YepHomopTpaHcHedTH" O0TKa3aHO B Nepeaaye KacCauMoHHOM Kanobbl Ans paccMoTpeHuns B cyaebHom 3acegaHnm
Konus 3assneHuns "YepHomopTtpaHcHedTn" ot 02 okTabps 2015 r. Ha uma MNpeaceaatens BepxosHoro Cyaa PO ¢
npocbboit 06 oTmeHe onpeaeneHuns ot 09 ceHTabpa 2015 r. n nepegaye Kanobbl 41 PACCMOTPEHUS B 3acefaHUmU
Konua nucbma 3amectutens Mpeacepatens BepxosHoro Cyaa P® o1 23 oktabpa 2015 r. Ne 18-Kr14-69,
aapecoBaHHOro npeacrasutento "YepHomopTtpaHcHedTH", 06 OTCYTCTBUM OCHOBAHMUI AN1A HECOM1AaCUs C OTKa3oM
Konwus kanobbl "YepHomopTpaHcHedTH" oT 30 HoAbps 2015 r. o nepecmoTpe cyaebHbIX MOCTaHOBMEHUI B NOPAAKe
Haa30pa, agpecoBaHHan MNpeacepatento BepxosHoro Cyaa PO

Konus Tenerpammeol "YepHomopTpaHcHedTH" oT 12 AHBapsa 2016 r., agpecoBaHHon CyaebHoM Konnernm no
rpa*kgaHcKkmMm genam BepxosHoro Cyga PO

Konus onpeaenenuns cyabn BepxosHoro Cyaa PO ot 22 sHeapa 2016 r. Ne 18-KI'14-69 06 ncnpaBaeHUM ONUCKK B
onpegeneHmn ot 09 ceHTabpa 2015 .

Konua onpegenenuna 3amectutena Mpeacenatens BepxosHoro Cyaa PP ot 02 ¢pepans 2016 r. Ne 18-KI15-256,
KoTopbiMm onpegeneHue ot 09 ceHTabpsa 2015 r. oTMeHeHO, a kanoba nepegaHa AN PaCCMOTPEHUS B 3aceaaHnmn
Konus onpeaenenuns CynebHoM Konnernm no rpaxgaHckum genam BepxosHoro Cyaa PO ot 16 ¢pespana 2016 r. N
18-KIr'15-256, KOTOpPbIM OTMEHEeHbI NnocTaHoBaeHWe oT 10 nioHa 2015 r. n onpegeneHune ot 07 okTabpa 2014 r.
Konus kanobbl 3aasuTens ot 15 mapTa 2016 r. o nepecmoTpe cyaebHbIX MOCTAaHOBNEHWUIM B MOPAAKE HaA30pa,
appecosaHHoW Mpeacepatento BepxosHoro Cyga PP

Konus agpecoBaHHOro 3asBUTENO NMCbMa Ha baaHke 3amectutens lMNpeaceaatens BepxosHoro Cyaa PO ot 22
anpens 2016 r. Ne 18-KI15-256 06 oTCyTCTBUM OCHOBAHWIA 417 BHECEH WA NPeACcTaBAeHUn

Konua anennsaumMoHHOro onpeaeneHus cyaebHoi Konaermm no rpaskaaHckum genam KpacHo4apcKoro Kpaeesoro
cyaa ot 12 masa 2016 r. no aeny Ne 33-8386/2016, koTopbim pelueHne ot 30 asrycta 2013 r. 661710 OTMEHEHO
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KommeHTapum u noacHeHuA

XoTtute nu Bbl £,06aBUTDL ele YTO-1MOB0 NO NOBOAY HACTOALLEN Kanobbl?

69. KommeHTapum

3aaBneHue U NOANUCH
Hactoawmm, ncxoga ns momx 3HAHUI K y6EHAEHMﬁ, 3aABNAK0, YTO BCe CBeAeHWA, YKa3aHHble MHOIO B CbOpMYI'IFIpe, ABNAKOTCA BEPHbIMW.

70. OaTa
1 5/ 0 6|2 0 1|6 Hanp. 27/09/2015

4 4 M M T T T T

3aasutenb (3aF|BMTEIWI) nnu npeacrtasuTeb (I'Ipep,CTaBMTenM) 3aABUTENA O0/1XKHblI NOCTaBUTb NOANUCH B caeaylouem none.

71. Noanucs (noanucy) (@ 3assuTens (3asasutenei) () npepacrasutens (npeactaButeneii) - MOCTaBbTe rasIoyKy

KoHTaKTHOE 11U ANna BeaeHUs nepenucku

Ecnu »kanoba nogaerca HECKONbKMMM 3aABUTENSAMU N €CAN 33aABUTEb NPEACTaBAEH HECKONIbKUMM NPEACTABUTENSAMM, YKAXKUTE
0ZHOro agpecaTa, ¢ KoTopbim Cya byaeT BecTn nepenncky. Ecam y 3assutens nmeetca npeacrasutens, Cya 6yaeT BecTu nepenmncky
WCK/IIOYUTENBHO C NpeacTaBuTenem (ABAAOWMMCA MW HET a4BOKATOM).

72. ®.1.0. v agpec (@ 3assutens () npepcrasutens - NOCTaBbTE raoyKy

cneaylowmum agpec:

The Registrar
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